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among us. I entertain no doubt, that inquiry, 
if rightly conducted, must, under God's blessing, 
lead to good. 



To many of my friends I am gratefully 
indebted for advice and assistance; and althougli 
this is not the place for expressing my thanks 
to them individually, I must be allowed to 
make one exception, because I could not other- 
wise satisfy my own sense of what is due from 
me, on a point which must be interesting to 
us all. In the British Museum, not only was 
I readily supplied with such of its rich stores as 
I could myself inquire for; not cmly was every 
facility aflbrded me of carrying on my researches 
in my own way ; but most valuable information, 
new clues, and important suggestions, were 
voluntarily and kindly offered me; and a lively 
interest was shown in the success of my pursuit, 
such as was equally honourable to the ofBcera 
of that institution, and beneficial and gratify- 
ing to myself. This spirit appeared to reign 
throughout the establishment, and I shall always 
feel indebted to every member of it, to whom 
I made any application, or with whom I had 
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any intercourse. Still, from Sir Henry Ellis^ 
and Mr. Panizzi, I cannot withhold my especial 
acknowledgments. The extent and depth of their 
knowledge seemed to be equalled only by the 
pleasure and satisfaction which they felt in 
imparting it. 

J. E. T. 



24, Bedford Square, 
January 30, 1834. 



fmfW^ 



Chapter I. 



airanEement of tbo Treatise. — Principlea upon which tha 
Author ban g^uided his inquiry and Buggeatians 

Chaptbh II. 

Origin of Oatha; — The absence of good failh, and consequent 
want of caafideace. — Heineccius 



III. 

DeJinition of an Oath.— Why difficult to be made —Archdeacon 
Paiej'a examined.— Quakers and Moravians.— Mr. Wynne's 
India Bill.— Separatists —Two kindii of delinition, one includ- 
ing the imprecatory clause, the other independent of it.— Pre- 
valent mistake as to the real nature of an Oalh,— The Author's 
own view and definition 

FIRST QUESTION. 
Chapter IV. 
Are Oaths lawful to a Christian J — Oaths were required hj the 
Law of Moses.- No prohibition of an Oath as such in the Old 
Teslament.- WhatOathswerefotbidden.- Theexampleofour 
Lord* and of his Apostles explains the In 
of his own words, and those of St. James. Calfii 




CONTENTS. 



SECOND QUESTION. 

Chapter V. 

Pi 
Are Oallis, as at present administered and taken in England, 
calculated to promote Inilh and justice, and agreeable to the 
spirit of the Religion which we profesBl-The Bible counle- 
□gmces only euch Oaths as are necissary. — Sentiments and 
jconduct of Tertullian. — The early Chrialiana. — Gregory 
(Naiianien, ChryBostom, and many others seem to have re- 
jgarded all Oaths as unlawful. — Correct and wise views of 
Balsamon, Cyril of Alexandria, and Auguatin. — The senti- 
ments of these early fathers of the church contrasted with 
soma practices prevalent among ourseWea ' 

Chapter VI. 

Practical tendency of a multiplication of Oaths, and of using 
them on ordinary occasions. — The evils resulting from such a 
Byatem as ours chiefly three, — 1. diminished reverence for an 
Oath ; 2. an undervaluing of the truth when simply made 
without an Oath; 3. encouragement to rash and common 
swearing. — Michaijiis. — His censures upon our country — 
Common swearing not so prevalent now as formerly; nor more 
preualenl in England than on the Continent.^ — Peijury pro- 
bably not more general than in former ages. — Address to tbe 
king from the clergy in the time of Archbishop Chieheley, 

1439 ; 

Chapter VII. 
Does the present system work well? — Evasion of Oaths. ^ 
The still lamentable prevalence of peijury .^Cicero's senti- 
meots on the difference between a peijurer and a liar ' 



THIRD QUESTION. 
Chapter VIII. 
Are any changes necessary ?— Observations on the present 



I 



Chapter IX, 

p» 

I What Oalhs may be safely abolished ?— Oaths of office!— 
Coronation oath and the oaths of great officers of stale to he 
retained.— Coroaation Oath taken hy our Anglo-Saxon KingB. 
— Voluntary affidavils to be forbidden i 

Chapter X. 

m The Univenitiea. — Much Bound reform already effected ; and a 
promise of still fiirther improvement. — Academical Oaths 
nnneceasary. — Oxford, Camhridge. — Sound principles of 
reform ' 

Chapter XI. 

f Courts of law.— Bankruptcy court.— Chancery.— Police offices. 



Chapter XII, 

Manner of admmislering Oaths. — As far as possible all Oaths 
should be administeted by the chief ofHcets of the court. — 
Mode of swearing witnesses to give evidence before the grand 
jury I 

CoNCLcaioN 07 Pakt I. 

Three objects proposed, — 1. a diminution of the number of 
Oaths; 2. greater solemnity in the administration of those 
which may he retained ; 3. change of Oath {where the party 
to be sworn may desire it,) from the imprecatory to the attest- 
ing, or affirming form I 



FORMS OF OATHS, 



Chaptbr I. 

Pii 

Form o( an Oalh no essential pait of il; yet of gteat im- 
portance. — Ever; one to take the Oatli most binding on his 
conscience.— The present rule of our English law of very 
ancient dale in Chmlendom 

Chapter II. 
Oaths recoided in the Old Testament— The lifting up of 
the hand. — Attestation without anj eiternal ceremony.— 
Joining hands. — Form of adjuration.— Oath by the life of a 
human being.— Joseph's oath.— Calvin's opinion.—" As thy 
soul liveth." 



Oaths of Ancient Greece. — To snear by any Being identifiable 
with the acknowledgment of his divinity! Oaths sworn on 
the a.ltar.— The great Oath. —Variety of Pagan Oatlis fol- 
lowed by Christians 114 

Chapter IV. 

Roman Oaths. — By faith.— Form of slaying an animal. — Per 
Jovem Lapidem.— By the " health and genius of the em- 
peror." — Did such an Oalh imply an attribution of divinity? — 
Multiplication of Oatlis to attest the same Ihing.— Repetition 
of the same Oaths. — Testimony of Polybiusto Roman integrity 127 



CONTENTS. xi 

CBAPTEa V. 

Olher Forms m the Ancienl WorU,— The objecle by which 
men awoi'e. even when mortal, irralional, or inanimBte, re- 
garded as Divinities? — Aristophanes. — Juvenal. — Oallis in 



Chapter VI. 
Oaths in use among ChnGliane in past ages. — The early Chris- 
lians. — Law of Charlemagne. — Sweating on the Gospels.— 
On a bracelet. — By the Church of Glastonbury.— Chaucer. 
— ■' Book of Oathi." — Oaths absurdly regarded as ornaments 
to Conversation.— Oatha ainonB the Germans. — " Oath by 
the Bosom." — Imposing form witoessed by Ileineccius. — 
Practical reflection 149 

CHAPTEa VII. 
Modem Oaths.— England. — China. — India,— Case of Ram 
Mohua Roy.— Mahomedan.— Mexican 164 

Chapieh VIII. 

Modem European Oaths. — Italy. — Tuscany ; great improve- 
ment in their practice deserving imitation. — Austria.- France. 175 

Chaptkr IX. 
Oaths in Spain. — "JVIanquadra." — Scotland 185 



K PERJURY. 

^V Chapter X. 

B Fetiury. — Causes which lead to it. — Heineccius. — Detinition of 

H Sir Edward Coke. — Inconastency of the English Law. — Per- 

I jury to be viewed both as a religious oilbncc against God, and 



xiv CONTENTS. 

Chapter XI. 

Terjury among the Jews.— Very doublful whether it was 10 be 
visited by tempDral puniah men t.— Opinion of Michacltt. — 
Appreliension expressed that the temporal consequences of 
Perjury delecled augBest in many persons a stronger DiotiTe 
lo apeak the truth, than a religious sense of the obligation of 
ftnoBlh I£ 

Chapter XII. 

Perinty in Greece.— Probability that it was from ancient days 
punished by the State. — IteligiouB dtead in early times very 
strong. — The case of Glaucus, — A new philosophy introduced 
a degenerate morality into Greece. — Aristophanes 21 

CUAPTER XIII. 

Peijnry in Rome. — Michaelis mistaiien. — Law of the Twelve 
Table*.- Pequry in the early ages of the Republic punished 
by the lawa,— Lamentable degeneracy 21 

Chapter XIV. 
Punishment of Perjury in Germany. — France, — Austria.^ 
Bavaria .— Prussia.— Saxony .—H anover.—Holl and .-Russia. 
Hungary. — Spain. — England. — America. — India 2! 



Origin of Oatlis.—HeinecduB.— Caution W the English reader, 
B9 to tbe Oaths deciaory; and the descriptioD of St. Pa.ul, 
Heb. vi., 16 235 

Section B. 
n the Act fur Ihcit relief.— Their 
id purposes an Oath 239 

Section C. 
Definitions of an Oath, Ancient and Modern. — First, Such aa 
implj no direct imprecatian. Second, Such as contain the 
imprBcatory clause 243 

Section D. 

The question fully discussed.—" Did our Saviour lake a Judicial 
Oath before the High-Friest, or did he merely make a simple 
Affirmation after the Iligh-Prieafs aolemn appeal! "—HIS 
declarelioD was AN OATH 247 

Section £. 
Andent Diyisian of Oaths. — Not applicable to the pre^nl 
times. — Whyl — Puflendorf's diviaian eufficieiit for our pur- 
pose 256 

Section P. 

Oaths of Eipurgation. — Muratori. — Compurgators. — Great 
number of tliem sometimes required. — Custom of taking the 
Holy Sacrament before a Collegiate Election. — Anecdote of 
King LotbaHus 263 



Section H. 

Oaths by Proiy. — Kings usuilly awore to Treaties by Proiy. — 
Various iostunccs. — Fracdcenot entirely obsolete in England. 
— Still retained in Hereford.— Examples in ancient heathen 



Section I. 
The Oath of Harold made to William the Conqueror. — BayeuK 
Tapestry. — Roman de Rou 2 



Section K. 

Oath of William RufuB, ' Per Vultura de Lucca .'—CuriouB mis- 
take of Historians. — Legend of the " Face of Lucca."— 
Similar Oath still used ia Spain.— Reflections on the fabrica- 
tion of Legends 21 

Section L. 

Oaths of Office.- Judges probably always took an Oath.— In 
Greece.— In Rome. — In Mexico. — Curious Oaths prescribed 
to Advocates in Sicily.— Law of Charlema^e forbidding 
Trials after the first meal 2! 



Note on page 30, aa lo the privilege which exempted Bishops 
and Priests from the necessity of testifying upon Oath.— 
Great difficulty of the historical question : 



^^^^^H Section N. 

^^^^V Corporal Oaths —Mistake of Paley. ... 

I Not 

I o 

■ Que 



Questions of Casuistry purposely oniilted, . 



OATHS. 



CHAPTER I. 

INTROD UCTORY. 



The practical questions on wliicli I have en- 
deavoured, in the fi)llow!ng treatise, to throw some 
light, are chiefly these three : — 

First: Are Oaths, in themselves, lawful to a 
Christian ? or, are they altogether prohibited by 
the Gospel ? 

Secondly; If oaths are in themselves lawful, are 
they, as at present administered and taken in Eng- 
land, calculated to promote truth and justice ? and 
are they agreeable to the spirit of the Religion 
which we profess ? 

Thirdly : If any alterations in our system of 
oaths shoidd appear desirable, on what principles, 
and by what means, may such changes be most 
safely and satisfactorily effected ? 

The discussion of these questions I originally 
intended to reserve, till the reader had been put in 
possession of such historical information on the 
subject, as I liad been able to glean. Afterwards, 
however, becoming apprehensive that such an 
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arrangement might, in effect, throw these questions 
into the back-ground, and make them appear 
subjects of secondary consideration (whereas my 
desire was, that every other part of the work should 
bear more or less directly on their elucidation), I 
resolved to enter upon them at once, after a few 
preliminary remarks. 

The reader then will observe, that the treatise is 
divided into three parts. 

In the first, having traced oaths to their origin, 
and offered some reflections on their essential charac- 
teristics, I proceed to investigate in succession, those 
three practical points of inquiry ; the importance of 
which, whether to society or to its individual mem- 
bers, will not probably be doubted ; and each of 
which demands a serious, calm, and unprejudiced 
examination. 

In the second portion, I have attempted to trace 
the history of Oaths, from the first mention of them 
in the Bible, through different ages and countries, 
down to the present time. The facts and argu- 
ments introduced in this division of the work, may 
not perhaps seem, every one equally, subservient 
to the main object; but I have good hope tliat, 
whilst the greater part of them may prove to he 
generally interesting, merely as incidents illustrative 
of various passages in history, they are collectively 
calculated to assist us in taking a correct view of 
all the chief subjects of our investigation. 
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To this part, I have annexed an historical dis- 
sertation on Perjury, with reference both to its 
moral guilt, and to its punishment as a crime 
against the State. 

For the third portion, I have reserved such dis- 
cussions, and such insulated facts and anecdotes 
connected with our subjet^t, as might have been 
thought to impede the progress of our inquiry, had 
they been introduced into the body of the work. 



No one, by reading this treatise, will be made 
more sensible of its imperfections than I am 
already : and most sincerely do I acknowledge my 
regret, that the task has not fallen on one able to 
conduct the inquiry in all its bearings in a manner 
more worthy of its great unportance and true 
character. I trust, however, that my mind has 
been influenced throughout, by the single desire of 
finding the truth ; and in the practical apphcation 
of the result of my inquiries, of following only as 
the truth might seem to lead me by the hand, I 
may be allowed to add, that in the remarks and 
suggestions which I have ventured to offer on the 
present state of Oaths among us in England, the 
principle by which I liave been guided is this : — 
that whilst change, generally speaking, is in itself 
an evil, and is therefore never to be adopted lightly. 
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or for its own sake ; nevertheless it is the office not 
of hatred but of love, — ^not of unkindness, hut of 
friendship, — not of rashness, hut of judgment, — 
first, to inquire with diligence for the safest and least 
painful remedy of any evil under which the objectB 
of our care and regard may be labouring, and then 
to recommend the cure with tenderness, but with 
honesty. 



CHAPTER II, 

ORIGIN OF OATHS. 

It is well observed by an ancient writer", that 
would men allow Cliristianity to carry its own 
designs into full effect ; were all the world Chris- 
tians, and were every Christian habitually under 
the influence of his Religion in principle and in con- 
duct, no place on earth would be found for Oaths ; 
— every person would, on all occasions, speak the 
very truth, and would be beheved merely for his 
word's sake : every promise would be made in good 
faith, and no additional obligation would be re- 
quired to ensure its performance. 

When entire reliance on any individual's credit 
is intended to be expressed, we often hear a phrase 
employed asserting that ' his word is equally good 
with hia bond ;' and in a Christian's mind, the love 
of truth, for its own sake, is tantamount to every 
other consideration. The highest Authority, too, 
that ever spake on earth, has pronounced that 
whatever is more than this, — whatever goes beyond 
the simple statement of the truth,— comeiA of 
ecilf. Oiu- Lord does not say (as some have 

• Hilarius, Comment. Matt. v. 33. This ii also the 
sentiment of many other early Christian writers. 

+ Matt. v. 37. Some, however, regard our Lord's words 
in this passage, as referring solely to the ordinary com- 
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misunderstood him to say), that whatever goes 
further than the mere passing of one''s word is 
itself sinful, but that its source is evil ; it originates 
in what ia in itself bad. And undoubtedly the evil 
in which oaths lake their rise is the prevalence of 
falsehood and wrong, and the consequent pre- 
valence of suspicion and distrust*. It ia because we 
do not place confidence in the veracity of men in 
general, when they profess to speak the truth ; it 
is because we cannot rely upon their good faith, 
when they make a bare promise, that we are driven 
to seek for something more satisfactory to ourselves, 
by imposing upon them a more binding responsi- 
bility than that of their mere word. 

Such an obligation has been supposed in every 
age and country of the world to be afforded by the 
interposition of an Oath. Through all the diversi- 
fied stages of society, from the lowest barbarism to 



II between man and man. The earliost and most 
celebrated writers of the Christian church, seem to me lo 
have considered them as applicable to all Oaths. Which- 
ever of these two views we adopt, His words equally refer 
us to the origin of the evil. Augustin (De Verb. Apost 
Jao. T.) takes the view adopted in this chapter. 

* Hesiod represents " Strife," the Malignant Deity, to 
have been the parent of a thousand evils, enumerating a 
long and black catalogue ; and, as though he would put 
that end to the climax, beyond which nothing further eould 
be conceived, he adds, "And that which most of all is the 
bane of mortal men, should any voluntarily incur the guilt 
of perjury,— AN Oath." Theogoa. 230, 231. 
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I the highest cultivation of civilized life, — where the 
I true religion has been professed, no leas than where 
■paganism has retained its hold, recourse has been 
1 to Oaths as affording the nearest approsimation 
' to certainty in evidence, and the surest pledge of the 
perforuiance of a promise". Even in the present 
state of society, among professed Christians, how- 
ever it may be lamented as a proof of the deficiency 
of sound religious principle, an oath seems to be 
considered necessary, as impressing the mind of 
almost every one, with a more awful sense of the 
guilt and danger of falseliood, and of the religious 
obligation to speak the very truth, — the whde 
truth, and nothing but the truthf. Whoever 
offends by falsehood, after binding himself by an 
oath to speak the truth, offends (as Archdeacon 

* "HorcuB," or tho Gad oF Oaths, is said to be the son 
of Evii, or Contention ; and fables tell us, that in the golden 
age, when men were strict observere of the laws of truth and 
justice, ttiere was no occasion for oalhs, nor any use made 
of them. But when they began to degenerate from their 
primitive simplicity, when truth and justice were banished 
out of the earth, when every one began to take advantage 
of his neighbour by eozanago and deceit, and there was no 
trust to be placed in any man's nord, it was high ti 
think of some expedient, whereby they might secure them- 
selves from the fraud and falsehood of one another: hence 
had oatliB their origin, Potter's AnHq., b. ii., c. 6. 

!■ The Solicitor-General, Murray, in the celebrated « 
of "Omychund and Barker;'' to which we shall have 
occasion frequently to refer, says, " No country can subsist 
a Iwelvemor.tli, where an oath is not thought binding ; for 
the want of it must necessarily dissolve society." 
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Paley remarks) with a higli liand, in the face of 
God, and in defiance of the sanctions of religion. 

For a more full and very satisfactory and inter- 
esting vievj of this subject, I refer the reader to the 
sentiments of Heineccius*. They will be found in 
Part III., Section A. 



• This treatise was in a furward stale of preparation fur 
the press, before I had an opportunity of making myself 
acquainted with the sentiments of that learned and sensible 
writer: I have, therefore, preferred making an extract, 
rather than attempt to interweave his views with my own. 
The dissertation from which that extract is made, and which 
he calls A Treatise on the Lubricity or Slippery Uncer- 
tainty of the Suppletory Oath, is a work well deserving a 
carefiil e; 



CHAPTER III. 

DEFINITION OF AN OATH. 

The first point in our proposed inquiry, after 
tracing an oath to its true origin, would seem to be 
to settle its definition. And this is not so readily 
and easily determined as it might, at first sight, be 
supposed to be. A difficulty presents itself to us 
on the very threshold, involving, in some measure, 
our own national practice in England of employing 
the imprecatory form, and bearing directly on the 
objections of one of those few classes in our com- 
munity, who refuse to bind themselves by the oath 
prescribed by our law. Dr. Paley*, seems not 
to have been aware of this difRcidty, nor of the 
distinction made conscientiously by many excellent 
Christians. His definition of an oath runs thus ; 
" It is the calling upon God to witness, i. e., to take 
notice of what we say, AND it is invoking his ven- 
geance, or renouncing liis favour, if what we say 
be false, or what we promise be not performed." 

It is somewhat curioiis, that the Archdeacon's 
next words are " Quakers and Moravians refuse to 
swear upon any occasion.'" This is a mistake. 
The fact is, that whilst Quakers object to an oath 
in any form, the Moravians would not refuse to 
swear, were that form of oath observed which the 



•^ Moral Philoa., 
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first part of Dr. Paley's definition specifies, — 
namely, the solemn appeal to God as the witness of 
our words ; but they shudder at the thought of 
imprecating, under any circumstances, directly, 
and in their own words, the vengeance of the 
Supreme Being upon their soids; an imprecation 
implied in the latter member of his definition. 
They, consequently, refuse our form of swearing, 
" So help me, God," SO, upon condition of my 
speaking the truth, and not otherwise. 

This distinction is not recognised in an Act lately 
paased, 9 Geo. IV. c. "Ji, for the better administra- 
tion of justice in India; which is the more sur- 
prising, because the law was made under the 
auspices of so able and so well-informed a per- 
son as the then Chairman of the Board of Con- 
trol; it is usually called Mr. Wynne's Act. Its 
provision, as to the point before us, is couched 
in these terms. — "And be it enacted, that every 
Quaker or Moravian, who shall be required to 
give evidence in any case whatever, civil or 
criminal, shall, instead of taking an oath in the 
usual form, be permitted to make his or her solemn 
affirmation or declaration, in the words following, 
that is to say, — I, A. B., do solemnly, sincerely, 
and truly declare and affirm." This confusion, for 
such it is, is the more remarkable, because Acta of 
Parliament had already most clearly recognised the 
distinction. By 8 Geo. c. 6, the Quakers were 
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allowed, for certain purposes, instead of taking an 
oath, to make a declaration in the very words, word 
for word, of the form prescribed by Mr. Wynne's 
Act for both Quakers and Moravians ; whereas, by 
22 Geo. II. c. 30, the Moravians were relieved, by 
having the fomi of attestation substituted which no 
Quaker would admit. This law is intituled " An 
Act for encouraging the people, known by the 
name of the ' Unitas Fratrum,' or United Brethren, 
to settle in his Majesty's Colonies in America.^ 
Its enactment is this ; — " Every person, being a 
member of the Protestant Episcopal Church, known 
by the name of ' Unitas Fratrum,' or United Bre- 
thren, which Church was formerly settled in Moravia 
and Bohemia, and [members of which] are now in 
Prussia, Poland, Germany, the United Provinces, 
and also in his Majesty's dominions, who shall be 
required, on any lawful occasion, to take an oath, 
shall, instead of the usual form, be permitted to make 
his solemn affirmation in these words, — I, A. B., 
do declare, in the presence of Almighty God, the 
witness of ivhat I say?'' This is to all intents and 
purposes an oath. It is, I think, matter of regret, 
that this distinction, so evidently recognised in 
former Acts, should have been overlooked in Mr. 
Wynne's Bill. It is not a mere verbal distinction. 
The diiFerence is real and practical. No one could 
make the Moravian's attestation, unless he acknow- 
ledged the Deity as the moral Governor of the 
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world. The Quaker's affirmation an Atheist might 
make without any inconsistency. 

The case of the Separatists will be found in Part 
III., Section B. 

Phillips, indeed, in his beautifully luminous and 
able Treatise on the Law of Evidence, seems to 
take it for granted, that " our law (like that of 
most other civilized nations) reqiiires a witness to 
believe, not only tliat there is a God and a future 
state of rewards and punishments, but also that, by 
taking the oath, he imprecates the divine vengeance 
upon himself, if his evidence shall be false*," But, 
as we shall often be reminded, this view is neither 
universally taken, nor is it insisted upon by the 
jurisprudence of all European countries. M. Mer- 
lin, having stated that, by the ancient law, the 
members of two religions in France had the privi- 
lege of taking their own peculiar oath, Jews and 
Anabaptists, observes of the latter, " their religion 
only allows them to say ' Yes,'' to the form of oath 
administered by the judge, and forbids them lo lift 
their hand, because they believe that would be to 
provoke the Lord from the highest heaven ; an act 
which, according to them, would be an impiety 
more fitted to destroy the credit of him who should 
he guilty of it, than to merit confidence •[•." 

Conceiving that the reader might desire to review 

" Phillips, c. 3, 

t Repertoire UniverBel et Haisonne de Jurisprudence. 
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for himself, the chief definitions of an oath, adopted 
either by modern or ancient writers, I have put 
together in the Third Part, Section C, so many of 
those which have offered themselves to my notice, 
as I thought might be of general interest. 

AH the definitions which I have been able to 
examine, may conveniently be arranged under two 
heads : first, such as contain no expressed impreca- 
tion ; and, secondly, such as embrace, in more or 
less explicit language, an imprecatory clause. 

Before we adopt or reject any one of tliose 
definitions, or substitute any other of our own, I 
am desirous of soUciting the reader's attention to 
one or two observations on a question, which 
appears to me to be of prime importance ; and yet, 
to have been often regarded in a mistaken point of 

I cannot but consider it in itself an erroneous 
supposition, and a cause of practical mischief, to 
consider either that GOD will become a witness of 
our words in consequence of our calling Him to 
witness them, or that His judgment will fall upon 
us in consequence of our invoking it. This error, 
it is to be feared, derives much coimtenance and 
encouragement from our present practice, and the 
language wliich we usually employ. The only true 
state of the case is altogether opposed to this 
supposition ; and we ought habitually to impress 
upon ourselves and others, that God is and must 
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be a witness of all we do and say, without our ap- 
pealing to Him to become so, and that He will 
punish falsehood and wrong, without any invocation 
on His vengeance made by ourselves. He does not 
need ufl to draw His attention to our words, or to 
the secrets of our hearts : He does not need our per- 
mission to punish, should we dare to utter with our 
lips, what our conscience knows to be wrong. 

The object of the Form of Adjuration should be 
to point out this ; to show that we are not calling 
the attention of God to man, but the attention of 
man to God, — that we are not calling upon Him 
to punish the wrong-doer, but on man to remember, 
that He will. 

On these principles, (which will probably approve 
themselves to most persons,) if it be deemed neces- 
sary to fix upon a precise Definition, I must ex- 
clude from mine whatever would imply more on the 
part of the juror than a pledge, that he is speaking 
under a solemn sense of the presence of the Deity, 
the witness of our words and actions, the moral 
Governor of the world, the Judge of mankind, and 
the just avenger of falsehood and wrong. It was 
on similar principles, that the early Christians used 
to say, " Whatever we affirm, we do so as in the 
presence of God ; and that, to us Christians, is the 
most solemn oath." 

It is not, indeed, always necessary in a moral 
dissertation, for the writer formally to adopt precise 
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definitions. It is often quite enough practically, if 
he takes care to employ the same word in the same 
sense throughout. I am, Jiowever, the rather in- 
dined to propose one in this place, lieeause some of 
those definitions which have been most current, 
especially in modem* times, appear to have done 
much to countenance and propagate the erroneous 
views to which I have just refeixed. The following 
definition, then, seems most nearly to coincide with 
the view which I have been led by inquiry and 
reflection to take of the essential nature of an oath. 
"An oatu is an outward pledge given dv 
THE JUHOR THAT HIS attestation [ok promise] 

IS MADE UNDER AN IMMEDIATE SENSE OF UlS 
HESPONBIBILITY TO GoD." 

Without improperly anticipating what we must 
examine hereafter, I may, in this early stage of 
our inquiry, express my opinion, that whetlier the 
distinction of the Moravians be too finely tlrawn or 
not, were our Englisli oath to be reconstructed, 
a form of adjuration might be devised, which 
woidd appear to the generality of persons unobjec- 
tionable — more reverential and pious, and, at the 
same time, equally secure. The persons sworn 

• I have never found either the definition of an oath, or 
the form of an oath implying the imprecalori/ clause, 
acquiesced in by the early Christiana. The ages wlien the 
most dreadful imprecationg were used, and a nmlli plication 
of them wag relied upnn as a greater security ibr the truth, 
were the ages of religious darkness and corruption, 
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would simply declare their sense of the presence 
of God as the witness of the truth, and their 
responsibility to Him as the Judge of manluDd, 
leaving the punishment of falsehood to His righ- 
teous judgment, without expressly imprecating, in 
any case, the Divine vengeance on themselves. 



CHAPTER IV. 

ARE 0AT1I3 LAWFUL TO A CHRISTIAN I 

HiVviXG thus endeavoured briefly to trace oaths to 
tlieir origin, and to take a correct view of their real 
nature ; we must now enter upon the first of those 
three practical questions which have been ah-eady 
stated in the introductory chapter, and ascertain 
whether oaths are, in themselves, lawful to a 
Christian, or whether they are altogether forbidden 
by the Gospel". 

* First, however, in order to obviate any objection 
against the application of our arguments in this inquiry, to 
the cose of our present form of oath in England, (an 
objection, which posaibly maf arise, in consequence of my 
definition excluding the imprecatory clause which that form 
of oath retains,) I would be allowed to observe, that I mean 
our English legal oath lo be included in this inquiry. 
Indeed, I intend lo include every form which might be 
required by the legislature (if any country, in which Chris- 
tians live, provided neither its words, nor the ceremonies 
attending its administration, involve a, renouncement of our 
Christian faith, or are derogatory to the honour of God's 
holy name. It would he an unfair inference &om my 
reasoning, to regard rao as condemning all imprecatory 
forms of adjuration as unlaiDjitl, hecaMse I consider them 
less agreeable to the Spirit of the Gospel, and the practice of 
primitive times, than those forms of oaths which exclude 
any express imprecBtion. We might, in many instances, 
wish that things were otherwise, and yet not condemn them 
as they are. Some laws it might be highly desirable for a 
Christian legislature to alter, but which, as long as they 
remain unchanged, it would be sinful in a Christian to 




18 



ARK OATHS LAWFUL? 



Objections to taking an oath in any form, are by 
no means of recent origin in our country. Quakers, 
indeed, are generally supposed to be the only or the 
first persons to have objected, from religious scruples, 
to take an oath, even when required to do so by 
a judge in the furtherance of justice; but this is 
by no means the case. The unlawfulness of taking 
an oath was one of the tenets of the old Anabap- 
tists, long before the Quakers had a name or exist- 
ence in Christendom. And, in ages of our history 
still more remote, whilst the intolerant spirit of the 
times suggested a very summary method to prevent 
the spreading of the same error, measures were also 
taken to inform the people of England of the true 
state of the case. Whilst the Constitutions of Arun- 
del provided that, " None' shall bring into dispute 
the determinations of the Church concerning oaths 
to be taken in the ecclesiastical or temporal courts, 
on pain of being declared a heretic ;" it was at the 
same time directed, that "it shall, be publicly 
taught and preached by all, that, in judicial matters, 
oaths may lawfully he taken*." 

Now how much soever we may disclaim the 
^rit of the penal clause in these Constitutions, 

disobey. Ifaalhsareat all lawful, which is tlie question 
now to be examined, I cannot consider the form now pre- 
scribed by our laws so essentially objectionable, as to justify 
any subject who Uves under the protection of those Inwa, in 
refusing to submit to it. 
• Arimdel, Liudwowi, 297- 
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that tlie doctrine required by them to bo taught is 
agreeable to the principles of Christian truth, can, 
I conceive, admit of no doubt at all with reasonable 
and well-informed men, who will patiently and 
calmly examine the question for themselves, with 
the same openness to conation which they would 
entertain in any secular or philosophical inquiry ; 
weighing the true intent and meaning of words 
rather than their sound, and looking to the spirit 
and circumstances of a command, rather than to 
its mere letter. 

In the first place, oaths were not only tolerated 
among the Israelites, when the Almighty was 
their immediate sovereign legislator, but, in some 
cases, positively commanded. This fact proves, 
that by themselves, in their nature, they are not 
evil. For had tliey been intrinsecally sinftil, God, 
the author of the Mosaic Polity, would not have 
enjoined them*. I do not here allude to the com- 
mand, " Thou shalt fear the Lord thy God, and 
serve him, and sk^t swear hy his name-f" be- 
cause I can regard that rule as nothing more than 
a prohibition against swearing by any other name 
whatever except only the name of Jehovali ; just as 

' Augustin, in his Comment on St. James, uses the same 
argument. " If an oath had been sin, we should not have 
read in the Old Teslament, ' Thou ahalt not forswear thyself, 
but shalt perform to the Lord thy oath;' for a sin would 
never have been enjoined on us." 

■!■ Deut, vi. 13. 
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we must interpret the precept of the Apostle, " Be 
ye angry, and sin Ttoi*,"" as a prohibition of immo- 
derate and implacable anger, rather than as any re- 
commendation of anger itself. But there are direct 
commands to the civil magistrate to administer " an 
oath of the Lord^ in confirmation of the truthf. 

Jehovah represents himself as confirming liis 
promises by an oath ; the patriarchs and holy men 
of God, on important occasions, took an oath them- 
selves, and caused others to swear, without any inti- 
mation ever being given to them or to us of the im- 
propriety of their acts in that particular. There is 
no instance of an oath, as such, being forbidden in 
the Old Testament. All the admonitions and threats 
there, are against three species of oaths ; 1. Those 
which were sworn by any false God. 2. Those 
which were sworn falsely by the true God ; iind, 3. 
Such as were taken on ordinary and trivial occasions. 
All wliich particular prohibitions tend to show, 
that an oath which violates none of these, is lawful ; 
in the same way that exceptions affinn a rule. 

It follows of necessity, that oaths are not, in 
themselves, sinful. But are they not proliibited to 
Christians by the positive injunction of our Lord 
himself, and of his inspired apostle St. James ? 
" I say unto you. Swear not at all :" " Above idl 
things, brethren, swear notj." Now that both the 

• Epli. iv. 2G t Exo(lu3 ssii. 1 1. 

t Matt, V, 34,— James v, 12. 
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blessed Founder of our faith, and his apostle, 
intended only to forbid all vain, and rash, and 
common swearing, and to reprobate the self-decerv- 
ing folly of the Jews, who called upon creatures to 
witness their oaths in the hope at once of deceiving 
those to whom they swore, and still of not incurring 
the guilt of perjury, seems to me a conclusion from 
their words altogether evident and satisfactory. 
That neither Christ nor his apostle intended to 
pronounce on the absolute unlawfulness of an oath 
is, I conceive, put beyond fair controversy by the 
very terms of their prohibition, by the example 
which Christ, our perfect pattern, himself set us on 
one of the most solemn occasions of his life upon 
earth, and by the conduct and words of the apostles 
themselves, when acting under his direction, and 
speaking immediately in his cause, and in his 
name. 

Were we inquiring into the real purport of any 
human uninspired teacher's precept, an exception 
might be fairly taken against an appeal to his 
example as conclusive, because many of us " say, 
and do not." But, in the case of our Lord, this 
objection would be irreverence itself; whilst liis 
example Is unequivocal, and precisely to the point. 
When the high-priest put him upim his oath 
judicially, he broke the silence which he had 
previously kept, and forthwith matle answer. — 
" / call upon thee (said Caiaphas) to swear by the 
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Uvhig God, wliether thou be the Christ." " I am," 
waB, in effect, the reply; "Thou hast said*," 
being as much a direct answer in the affirmative, 
as our word " Aye," or " Yes." 

This argument from the example of oiu* Lord, 
seems to me so very important, and if satisfactorily 
established, so conclusive of the point in question, 
that I have been induced to throw together in the 
Third Part, Sect. D, the reasons that compel me 
to r^ard the interpretation which I have here 
given, as the only correct and sound view of the 
passage. And I cannot help humbly, but earnestly 
inviting my readers to a careful and patient exami- 
nation of the chain of arguments there offered. 

Can we, I would ask, conceive a more favourable 
opportunity to have offered itself than this, for 
Christ to have refused to take an oath himself, 
alleging its inconsistency with his spiritual kingdom, 
and to have delivered a prohibition against all oaths 
among his followers for ever ? Yet, instead of 
intimating the slightest objection to the oath, he 
received it in the form in whicli the high-priest 
offered it, and swore by the living God. 

St. Paul takes an oath again and again, most 
unequivocally, to the truth of his assertions ; " God 

* Matt. xxvi. 63. The Greek words ore :—' eJ.j.;^- n 
■■raj TiS ShS r.C ^irm, and Si i,v« — which our translation 
renders, " 1 adjurB thee by the Lying G«d," and " Thou 

ha:it nuid." 
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is my witness*" — " I invoke God as a witness on 
my own soul-f-,'' with many other instances equally 
clear, and equally to the point. As to the words 
of the apostle James, premising (as we learn from 
independent sources) that the Jews were in the 
habit of swearing by the things specified by our 
Lord and St. James, in the passages under coo- 
siderationj, I will content myself with the com- 
mentary of Calvin only, which, whilst it pla<*s 
the doctrine of Christianity on these points, in its 
true light, is full of such sound and pious senti- 
ments as may still have a beneficial effect upon our 
mind a. 

" It has been a general vice, in almost every age, 
to swear lightly and without consideration ; such is 
our evilmindedness, we do not reflect how grievous 
a sin it is to abuse the name of God. But because 
God, meanwhile, enjoins solemnly a reverence for 
his name, men invent diiferent subterfuges, with a 

* Ram. i. 9. 

+ 2 Cor. i. 33, 'Eyi Si fiafn^n ri, eig> i«iaAw^«. ii-l tJ. 

I^iipv '|u;tn'- Augustin, in his Comment on Galatians i. 9, 
not only admits, but maintains, that the Apostle tak.es 
there a solemn oath, and justifies him also in doing go. 
The whole of that passage is well worth examination. 
Athanasius, too, though he strongly reprobates the custom 
of swearing unnecessarily, yet, when charged with designs 
against the Emperor, says, in his letter of deibnce, " I 
stretch forth my hand, and as I have learned of the Apostle, 
I invoke God as a \vitQe8s on my own soul," using the very 
words of St. Paul above quoted, 
J See Pole's Synopsis, Matt, v, 3.^. 
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view to swear with impunity. They pretend, 
therefore, that no evil is done unless the name of 
God be expressly employed. A very old device 
this. Thus the Jews, when they swore by heaven 
and earth, fant:ied they did not abuse God's name, 
because they did not utter it. But whilst men 
wish to show their ingenuity in blinding the eyes of 
God, they do nothing but deceive themselves by 
their frivolous refinements and subtleties. Clirist 
inveighed against such folly. And now James, 
subscribing to his Master's decree, bids us abstain 
from such indirect forms, because whoever swears 
in vain, and for a thing of nought, with whatever 
colour he may disguise iiis words, abuses the name 
of God. The sum is, therefore, this, — tliat it is 
not a whit more lawful to swear by the heaven or 
the earth, than to swear by the name of God ; the 
reason is conveyed by Christ, — ^because the glory of 
God is engraven every wliere, and shines forth 
every where. Indeed, with no other sense or 
intention do men employ the names of the heaven 
and the eartli in their oath, than they would do if 
they named God himself, because by such a form 
of language they only designate the Maker by his 
works."" 

" The AmAaptuts (continues this learned man), 
act indiscreetly in condemning all oaths under plea 
of this passage- For neither is James discussing 
tbe subject of oaths in general, as neither is Christ 
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in the passage Irefore referred to (Matt. v. 3*^ ^ut 
each is exposing that fallacious subtlety which was 
invented to evade the law, whilst men were in quest 
of a licence to swear without expressing the name 
of God, a licence, I mean, which contravenes the 
prohibition of the law. And the very words, 
' neither by the heaven, nor by the earth,' clearly 
convey this meaning; for had the question re- 
ferred to the essential nature of an oath, what 
purpose could have been served by specifying 
these forms ? It is evident then, that as well by 
Christ as by St. James, the childish cunning of 
those men was reproved, who thought they could 
swear without incurring punishment, provided 
only, they went about the matter indirectly and 
circuitously." 

" In order then, to possess ourselves of the real 
meaning of St. James, we must in the first place, 
liolcl fast that precept of the law, ' Thou shalt not 
take the name of the Lord thy God in vain ;' from 
which it is evident that there is some lawful 
employment of the name of God. And he applies 
the best remedy to the fault he reprobates, namely, 
' to accustom ourselves to truth and steadiness in 
all we say.'' For what other origin is there of the 
depraved custom of swearing, than that great un- 
soundness which causes credit to be withheld from 
those who merely employ a simple affirmation. 
For would men only cultivate trutli and sincerity 



26 



ARE OATHS LAWFL'L? 



in their words, as is their bounden duty, there were 
no need of so many superfluous oaths. Since, then, 
a want of faitlifulness and honesty is the fountain 
whence the corrupt habit of swearing flows, to 
remove the efi^ect, the apostle would remove the 
cause, and he bids us be true and sincere in every 
word we utter*." 

Oaths then, are not, in themselves, unlawful to 
a Christian : From the records of the Old Testa- 
ment, from the words and from the example of 
Christ and his apostles, from the testimony of the 
Christian Church, we conclude undoubtingly, that 
consistently with the letter and the spirit of the 
Gospel an oath may be taken, " when a cause of 
faith and charity requireth it, so it be done accord- 
ing to the prophet's teaching, in justice, judgment, 
and truth"f".^ Does it therefore follow, that the 
system of oaths, as enjoined or permitted and 
practised in England, is agreeable to the word and 
will of God? 

' J. Calvin ; Comment: in Jbc: v. To this I must 
add, the testimony of Augualin, that " the intention of our 
Lord and of St. James, in forbidding oaths, was not that 
they might utterly baubh them from the afiairB of mon, but 
that, by not easily being induced to swear, we might avoid 
pequry." Senn, xxviii, De Verbis Apost. 

t Artie. 39. 
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CHAPTER V. 

ARE OATHS, AS AT PRESENT ADMINISTERED AND 
TAKEN IN ENGLAND, CALCULATED TO PRO- 
MOTE TRUTH AND JUSTICET ANU ARE THEY 
AGREEABLE TO THE SPIRIT OF THE RELIGION 
WHICH WE PROFESSl 



In the first place, I must observe, that the very 
utniost limit to which Scripture authority, (looking 
both to the words and to the spirit of the passages 
which bear upon this point,) can, with any thing 
like fairness, be interpreted to extend, is the bare 
pei-mission of oatha when necessary for the ends 
of justice, and the maintenance of truth. This is 
tlie principle, the foundation-stone, upon which all 
legislative enactments on tlie subject of oaths 
should be built. It seems to be a duty incumbent on 
the Legislature carefully to weigh the strict neces- 
sity OF THE CASE, before they require, or sanction, 
or even tolerate an oath, in any proceeding what- 
ever. ' The Bible speaks to my mind clearly, dis- 
tinctly, and unequivocally, with the voice of warn- 
ing as well as of command ; forbidding all oatlis 
which can be avoided consistently with justice and 
order, and the well-being of the community ; and 
commanding those who are in authority to be very 
jealous of the heathen practice of swearing on light 



28 OATHS AS AT PRESENT 

occasions ; and (however inveterate may liave 
become the abuse of the name of the Holy One in 
this respect, still) to exert all their authority in 
limiting the administration of oaths to cases only 
of necessity. 

In the next place, the full current of Christian 
antiquity, through its simplest, and purest, and 
best times, runs direct and strong against the 
multiplication of even judicial oaths, I do not 
mean, that the first Christians absolutely refused 
on all occasions to testify to the truth by an oath 
{I maintain the contrary) ; but they required the 
necessity of the case to be proved. They appear 
to have adopted practically, the rule prescribed by 
Hierocles, " Never to swear, except in cases of 
great importance and necessity ; when the magni- 
tude of the question at issue should call for some 
extraordinary interference; and when no other 
means appeared of securing the ends of justice*." 

The early teachers of the Gospel-faith employed 
their pens and tongues, on all occasions, against the 
growth of so pernicious a practice, as that of multi- 
plying oaths unnecessarily -f. 

* Hierocles on the Golden verses of Pythagoras. 

+ See Tertul. de Idol. c. 23. 11 et 17. "Praacribit 
Christus non esse jiuandum." " Taceo de perjurio qoando 
ne jurare quidem liceat." 

Tertullian lived in tbe seeond century. His works have 
been lately very ably examined, and employed in illustra- 
tion of the ecclesiastical history of tbe second and third 
centuries, by the present Bishop of Lincoln, who refers to 
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Gregory Nazianzen, who lived in the fourth 
century, and who, (as we are told by his biographer, 
Gregory the Presbyter,) observed to the day of his 
death, his resohitioti never to swear, has left us a 
spirited poem, written expressly against the custom 
of swearing. In one of his images, he compares 
the habit to a stone rolling down a steep witii 
increasing velocity, till at last it reaches the brow 
of a precipice, and then, with one Iwund, dashes 
itself into the gulf below, and that gulf is Per- 
jury*. " Fly from every oath," he says. " How 
then shall we be believed ?" " By our word, and 
Ijy a life which makes our word wortliy of credit." 

AugUBtin appears to have caught the true spirit 
of our Lord's precept, and to have taken a wise 
and liberal, and at the same time a pious view of the 
whole subject. — " Avoid an oath as much as ever 
you can ; it is better not to swear, even to the 
truth. By the practice of swearing, perjury is 
often incurred, and is always approached. It does 
not follow, that because the Apostle, a man most 
firm in the truth, has called God to witness in his 

the two passages in this note, as his authority for saying, 
tliat " TertiiUian seems to have considered an oath as in no 
case allowable." A doubt, however, may be fairly enter- 
tained whether Tertullian is there pronouncing against all 
oaths, or solely against the particular heathen oath which 
Chriatians werathen in the habit of taking to satisfy their 
heathen creditors. 

• "Ofiou r! x"F"i 0"S'' "f li/tii ^^ys. What is worse 

than an oatli ? — Nothing as I maintain. 
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Epistles, therefore, swearing should be a light and 
trifling thing, a sort of amusement to us. Wc shall 
act more safely, if we never voluntarily swear ; not 
because to testify the truth upon oath is sinful, but 
because to swear falsely is a most grievous sin, and 
this guilt is more easily incurred where oaths are 
frequent" He sums up his whole doctrine in these 
three pregnant sentences : — " False swearing is 
fatal, — true swearing is dangerous, — swearing not 
at all is safe*.'' And with what reluctance the 
Christian Church admitted her members to take an 
oath, is made more evident from the fact that, 
through a long period of her existence, she could 
never be brought to sanction her clergy in doing 
so. Bishops and priests were expressly forbidden to 
take any corporal oath, and were enjoined, instead, 
to say every thing in sincerity and truth-f-. This 
was not always observed, though Heineccius traces 
the oath hy pro,vy\ to the religious scruples of 
ecclesiastics to swear in their own persons. Nor 
will I inquire, whether the custom in Pagan Rome, 
which exempted the Flamen Dialis, the Priest of 
Jupiter, from all compulsion to take an oath, or 
rather whicli prohibited him from swearing at all, 
had any indirect tendency towards the establish- 
ment of this rule in the Christian Church. The 
mere adoption of it proves her judgment to be 

* In Juc. V. t See Du Cange, De Juram. 

% See Pari III., Sect. H. 
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agaiDGt the consistency of oaths with that higliest 
purity of evangelical excellence with which she 
desired her rainiaters of the altar to be clothed. 
To the present day in Spain, and I believe in some 
other countries, priests are not allowed to swear on 
the Gospels ; their only fonn of solemn affirmation 
is, '* This I declare on the word of a priest*.'" 
Certainly, before the French Revolution-f-, the cus- 
tom of exempting Ecclesiastics from the necessity 
of taking a corporal oath, prevailed in France, and 
through the greater part of the Continent. 

For a fuller accoimt of the opinions of the early 
fathers of the Christian Church, I would refer tho 
reader to SuicerJ. Among others, Chrysostom, 
Theodoret, Epiphanius, Basil, and Tlieophylact§, 
seem all to have considered our Lord's words as 
peremptorily forbidding all oaths. At the close of 
his article " On an Oath," Suicer quotes tlie argu- 
ments of Balsamon in his comment on Basil, in 

• This custom, however, was by no means universally 
adopted, at least not tlu'oiigh all times. Bassano, in his 
Theorico-Praxis, tolls us, " it was declared that tho testi- 
moti]', CTen of a Cardinal, could not be taken, except on 
oath, of which not even tho Pope could dispense with the 
necessity." 

'h Rfeperloire de Jurisp., par M. Merlin. — " Serment." 

} It may, however, admit of a doubt whether Ihe slrong 
expressions to be found in the works of some of these 
Fathers, were not chiefly employed in reference to the 
Heathen oaths, by which many professed Christians bound 
themselves in those early times, as well as in later ages. 
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which he maintains, tlmt not lawful solemn oaths in 
a cause of justice, but rash, and false, and common, 
and unnecessary oaths, were forbidden. He tells 
us, to regard that prohibition in the same light with 
the command, " Sell all thy goods and give to the 
poor," which must be understood in a limited 
sense, and as inculcating the spirit of charity, 
rather than insisting upon an universal obedience to 
the letter of the precept. For, he argues, if all 
were to sell, who would there be to buy ? He 
confesses, nevertheless, that were all men perfect 
Christians, there would be no room for oaths at 
all. Such also, seem to have been the sentiments 
of Cyril * of Alexandria, who strongly urges, that 
if an oath is ever taken, it is absolutely necessary 
that it be sworn in the name of God only, and of 
no creature whatever. Augustin's words on St. 
James are very remarkable. After reprobating 
unnecessary swearing, he adds, " We do not assert 
that we never swear. I myself swear, but only 
when compelled by urgent necessity. And then, 
after weighing the matter well, I say with great 
fear, ' Before God,' ' God is witness,' or ' Christ 
knows that so it is in my mind.' " He confesses at 
the same time, that this itself springs from evil ; — 
from the fault, however, not of him who swears, but 
of the person who will not believe without an oatli. 
Though it may seem to be anticipating what 

* Lib. yi. De Adoratione. 
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might more correctly fall under a subsequent Iicaci, 
when we come to consider the propriety of oaths of 
office, I cannot refrain from contrasting these 
sentiments, whether we regard them as implying 
the positive prohibition, or steady discountenance 
of clerical* or other oaths on the part of the 
Church-f-, with the practice which 1 liave witnessed 
with much pain, of subjecting the venerable Primate 
of all England, every year, to the necessity of 
taking an oath to discharge faithfully the duties of 
his office as President of the Society for the Propa- 
gation of the Gospel in Foreign Parts. The sanie 
oath must be administered to the Bishops before they 
can act as Vice-Presidents. This is, indeed, en- 
joined by the Charter of the Corporation ; but it is, 
I humbly think, unnecessary, and, therefore, on the 
principles which I trust we have already established, 
unjustifiable. But tliis is only one instance, and by 
no means the most objectionable instance, of the 
administration of oatlis required in our country, 

* Pope Pascal II,, about the commencement of the 
eleventh century, in a. letter to the Archbishop of Polonia, 
urges the duty of never Inking an oath, except on great 
and ui^ent occasions, and when there exists a kind of 
necessity. — Lab; Concil: 

+ I am by no means disposed to maintain the reason- 
ableness of the distinction which would exempt clergymen 
From such oaths an laymen ought to be compelled to take. 
In the instance we ate now examining, I maintain, that the 
outh of the President of such a Society, whether he were a 
clergyman or a layman, would be unnecessary. 
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which might be discontinued, without the slightest 
evil or inconvenience arising from their abolition. 
At least, in this sentiment I am fortified by the 
opinion of the great majority of persons, whether of 
the clergy or the laity, with whom I have had an 
opportunity of conversing on the subject. Can 
any one for a moment imagine that it ia necessary 
to bind such a personage as the Archbishop of 
Canterbury by an oath to be faithful to his duty at 
the board of a charitable institution? The very 
Athenians, forbidding their honest citizen to swear, 
might put us to shame*. The subject was not so 
well understood a century ago, when the charter 
was granted, as it now generally is ; and I have 
good hope, that the present members of that body, 
without one dissentient opinion, would gladly find 
themselves relieved from the obligation to observe 
BO unnecessary, and, therefore, so unjustifiable a 
form. Moreover, we are told on high Law authority, 
that no charter whatever — nothing short of an Act 
of Parliament, can authorize the taking or adminis- 
tering of such an oath-f". 



CHAPTER VI. 



If we look to tiie practical tendency of a multi- 
plication of oaths, indepndently either of Scripture 
doctrine or primitive testimony, the conclusion 
forced upon our minds will be, that our present 
system calls for the interference of a Christian 
Legislature. From tlie practice (unhappily, we 
are compelled to say our practice,) of exacting an 
oath on all occasions, in every state of every dis- 
pute, at every turn of every matter, civil, criminal, 
ecclesiastical, financial", — equally in the investiga- 
tion of the most horrid fratricide before the most 
solemn tribunal of the land, and in settling the 
most trifling squabble between two quarrelsome 
drunkards, — the evils naturally, if not necessarily, 
resulting, are great and manifold : among the 
rest, we may at present specify three. 

First, a sad diminution of the reverence of an 
oath, even when duly administered by authority : 
secondly, a proportionate undervaluing of the sim- 
ple truth, when unaccompanied by that usual 

* I have the grtmleat satisfaction in bein^ able to state, 
that numberless oaths have been very lately dispensed with 
in the CuBtom-house, by Act of Farliament, and, as I am 
informed by IhoGQ who are most compotent to judge, with- 
out any injury whatever to the revenue. 

D a 
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sanction : and thirdly, an evil which seems to 
be a natural consequence resulting from these two, 
a recourse to that sanction in common conversation ; 
— an appeal to heaven on trifles, and in every-day 
intercourse. 

With regard to the first evil, we may observe 
that no principle is more generally established by 
reasoning and experience, than the common adage, 
" Familiarity breeds contenipt." And I wonld 
confidently appeal to the experience of every one, 
whether by the administration of oaths, as at 
present witnessed in our Courts of Justice, or our 
Offices of Police, any religious reverence ia pro- 
moted ■ towards the Great Being whose name is 
used, or any sense cultivated of the awful resposi- 
bility by which a sworn man is bound. On tlie 
contrary, does not the respect with which we once 
contemplated an appeal to the Omniscient and 
Omnipotent One, gradually but rapidly diminish, 
aa we become more familiar with the ceremony by 
its constant repetition ? This effect may, un- 
doubtedly, be owing in some measure to the manner 
in which the ceremony is conducted ; and to this we 
shall refer hereafter : at present, we allude to the 
diminished reverence, as a consequence of its fre- 
quency*. And if this be the case even in a, Court 



• Since IhU chapter was first written, I have carefully 
read thotreatifle of Michaelia to which we must again refer. 
His testimony, incidentally given to the point we are here 
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of Justice, how much more widely and generally 
must this disregard of the Holy Name of God be 
expected to prevail through the bulk of the people, 
in consequence of the multiplication of oaths every 
where, increased as (with few exceptions) they have 
been a thousand-fold among us, by new enactments 
of tlie legislature beyond all proportion to the 
increase of our population, or to the greater com- 
plication of our affairs. Probably the operation of 
the poor-laws alone, in all their various ramifications, 
causes more oaths to be sworn in England now, than 
the entire administration of justice formerly re- 
quired to be taken in the whole country. And the 
facility, the utter recklessness, with which paupers 
will swear, often ignorantly rather than wilfully, as 
to their settlement, whatever is required of them by 
the parish officers, or whatever their own wishes 
lead them to assert, will scarcely be believed, 
except after personal experience : but it supplies a 
melancholy proof of the low condition to which the 
religious sanction of an oath is sunk among us. 

examining, is clear and direct. " Our civil punishments of 
perjury [in Germany] do not Bland, certainly, on a better 
footing tban this" [he is speaking of the Roman punish- 
ment, or rather, as he most incorrectly infers, the non- 
punishment of perjury in Rome]; "only tliey are now 
necessary, considering that honesty and the iiilluence of 
Religion are no longer so universal among mankind, and 
that oaths have in a great measvTe lost their respect, in 

consequence of their pernicious viultiplicatioa." 

MccHAKLla's Commentary on the Laws of Moses. 
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This, I am induced to believe, would scarcely be 
the case, were the population taught, — as I am 
persuaded the Legislature might, by salutary regu- 
lations, gradually teach them, — to regard an oath 
as a solemn appeal to Goil, to be allowed only in 
cases of necessity, and to be made, if at all, only in 
causes requiring the solemnity of judicial investiga- 
tion ; and then to be taken with a solemnity corre- 
sponding to the awfulness of the majesty of Him 
who is invoked to witness the truth. 

2. The second mischief we mentioned arising from 
our present unhappy practice in the administration 
of oaths, was a proportionate undervaluing of the 
truth, when a bare affirmation ia made without the 
additional sanction of such an immediate appeal to 
Heaven. This undervaluing of a simple declaration 
is seen in a twofold point of view. — in the person 
whose words purport to convey the truth, and in 
the person to whom they are addressed, — a sort of j 

general disparagement of that "yea" and "nay" I 

of Christians, beyond which the great Legislator I 

and Judge, from whom lieth no appeal, has pro- \ 

nounced every thing to originate in a poisoned | 

well-spring. If the legislature of England, by its 
solemn enactments, pronounces and declares, that 
no credit is to be given to a man's word, however 
seriously pledged, unless it be confirmed by an 
oath, though the most trivial question of every- \ 

day life be the subject ; if Justice, even when en- 
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gaged in Bettling a point of less value than can be 
estimated by the lowest coin that is named among 
us, will not move her hand or tongue without first 
witnessing an appeal to heaven, what is the natural 
result ? Can it be any other (especially among the 
least educated part of mankind), than on the one 
hand, a comparative carelessness, a heedlessness of 
his own words, when a man speaks unrestrained, 
uninfluenced by the religious bond of an oath ; and 
on the other liand, a proportionate distrust of another 
man's bare, naked word, — an incredulity, when he 
merely affirms or denies under the general obliga- 
tion to speak the truth. Thus does the multiplicar- 
tion of oaths throw simple truth into the back- 
ground, and pave the way for the third evil we 
specified, — the prevalence of rash and common 
swearing. 

3. This evil, lamentably prevalent among us, I 
trace in part as one result of the multiplication of 
oaths administered by magistrates and in Courts of 
Justice, with somewhat of increased certainty, from 
the fact of the exact terms of our authorized form of 
oath being employed very generally among common 
swearers. Too often are our ears assailed in the 
streets by the very expressions used as well by a 
juror when swearing in his own person, as by the 
magistrate when administering an oath, accom- 
panied (like the more solemn oaths in the corrupt 
ages of Christianity) by a volley of horrible im- 



k. 
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precations. It is very common when one party is 
incredulous, to hear the exclamation, half impre- 
catory half questioning, " So help yon, God ?" 
though the voluntary imprecation is far more 
frequent, " So help me, God !" Whilst I am 
induced to ascribe much of this hahit of rash and 
common swearing, to the discredit thrown upon 
simple assertion or denial by the frequency of 
oaths sworn before official persons in public, I 
cannot forget nor withhold the clear and nervous 
language of St, Augustin, which speaks directly to 
our point: " No one knows, except by experience, 
how difficult it is to extirpate the habit of swearing, 
and how difficult it is to do thai at no time rashly 
and without cause, which necessity sometimes 
obliges its to do.'" Compelled as I am to expregs 
my strong disapprobation of the levity with which 
Michaelis speaks of useless and thoughtless oaths, 
as idle words, doing no harm to the individual who 
litters them, or to those who hear them, I am, at 
the same time, ashamed as an Englishman, to find 
myself compelled, in the name of my country, to 
plead guilty to the charge which he brings against 
us. Having held up to contempt and ridicule the 
attempts of the legislature to put down, by prosecu- 
tions and penalties, the habit of common swearing, 
denouncing it as a sign of holy zeal without any 
knowledge, and a proof that those who enacted the 
, tliough no doubt pious men, were yet quite 
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miserable legialators, he adds, " Perhaps there is no 
coiuiti-y in tlie world, in which one hears so niifch 
cursing as in England. Were I in London," he 
continnes, " under such a law (a law compelling 
any one who heard an idle oath, to infonii against 
the utt«rer), I should never leave home, because 
I should be sure to hear more curses than I could 
jK)Bsibly denounce*." 

• But whilst we cannot plead 'Not Guilty' to thia cliarge 
of ovir German censor, we feel gratitude in being able to 
recognise a must materinl improvement witbin these late 
years among all classes of the community in England. I 
cannot refrain from making an extract on this subject, 
from the letter of a most valued friend. " Among these 
desultory remarks, I must not omit one, which perhaps, you 
have often heard from me — that I do not think the present 
age 80 immoral; so given to lying, swearing, or drunkon- 
ness, as the last, or any preceding age in our history. 
Common swearing is beyond a doubt diminished, I believe, 
in the proportion of luo to 1. A French writer, author of 
a satirical book written fifteen years ago, entitled. Three 
Months in London, the object of which is to run down Eng- 
land and Englishmen, observes, that he hardly ever heard 
an oath either in society or in the street. This is one of 
the few praises he bestows upon us. Certainly ray ex- 
perience corresponds with his ; and 1 am old enough to 
remember very different manners, both in society and in 
the streets." At the same tiaie, also, there is undoubtedly, 
much rash and common swearing in other countries through 
the whole Continent of Europe, as well as in our own. We 
are told, that in " Upper Languedoc, at Toulouse especially, 
you hear scarcely a sentence without an oath in the jargon 
of their patois." — (Annual Regisler, \7$\.) In Italy too, 
especially in its southern parts, I am told, the multiplicity of 
oaths is astonishing, volumes of which, of the coarsest kind. 
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Agreeing with him that our land is still disgraced 
by cursing and swearing, and also that prosecutions 
and convictions are in no way the proper means 
for checking the custom, I differ from him entirely 
as to the character and effects of common swearing 
He would laugh at it aa a matter of no moment, 
and would, in derision, make us a by-word on 
account of it. In my mind, it is always associated 
with rashness, reckless impiety, and a callous and 
abandoned mind. Experience forbids us to look 
for the effects of the divine influences of true 
religion in any one, from whose heart the evil spirit 
of common swearing has not been dislodged. In 
its origin, the habit is evil ; during its existence, it 
is an indication of a depraved, or at least of a 
careless character; and, in its effect it is per- 
nicious, shocking the decent and religious, confirm- 
ing the wicked and impious, and betraying into sin 
the thoughtless and unguarded. 

My anxiety in this treatise is not to make out 
a strong case against our own times, but to lay 
before my readers the real state of things at pre- 

are poured forth with a velocity for which an EagliHhman is 
not prepared. And a gentleman, well conversant with 
tho subject, assures nie, that he believes common oaths 
are as prevalent at least in Germany, as in our own 
country, and much more frequent in Franco. But in pro- 
portion to the advanced state of rehgious education among 
us, ought we not to be far more free than we are, from such 
corrupt and barbarous practices ? 
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sent, as they appear to me. I am fully alive to 
the impolicy as well as the moral wrong of ex- 
aggerating present evils in compariEon with those 
of former days; and I am aware that it is the 
natural tendency of our minds to do so, I would 
not be understood as expressing an opinion, that 
less regard is paid to an oath now than at any 
previous period of our history. In remote times I 
believe perjury was a very prevalent sin among us. 
Many interesting facts are recorded hearing directly 
on the point, and throwing some light upon distant 
pages of history*. The following address to King 
Henry the Sixth, by the prelates and clergy of 
the Province of Canterbury, assembled in convo- 
cation in the Cathedi-al of St. Paul, in the year 
1439, when Chicheley was Archbishop, describes a 
very degraded and melancholy state of society. 

" Forasmuch as indictments in matters of tres- 
pass, rape, robbery, and other felonies, often be 
not used for conserving of law, to execution of 
justice, and to stablishing of peace in the people, 
but rather such indictments in these days be often- 
time procured to extortion of sheriiFs, and other 
officers, to lucre of maintainers of quarrels, and 
to enriching of jurors (which in these days in many 

* In Hicke's Disserlalio Ephlolaris, we find not only 

the formi of many oatha prescribed in the limes of the 
Saxoni, but the value also of the oaths of liifFerent persons 
stuted, vorying according to theii aCatian and property. 
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countries are withhoklen of fee) and clothing as men 
learned in the law; by occasion of the which 
misused indictments falleth many mischiefs in the 
King's people; for thence for lucre of officers, 
niaiiitainers, and jurors, innocent jieople be wrong- 
fully vexed aiid oppressed, many of the King's 
lieges be troubled by indictments, privily procured 
by malice of covetous men, when that is none 
action nor complaint having ground of the suit of 
party ; many poor men which would live in rest and 
would be occupied in true labour, be compelled to 
live under tribute, and annual pensions of main- 
tainers and jurors to eschew vexation of indictments; 
many folk that might get their bving by occu- 
pation of larful crafts and other trxie labours, cast 
up true business and rightful occupation, and intend 
in great part to get their living by bearing of false 
witness in inquests, and occupation of conspiracies. 
And ikus by boldness of perjury in such falsely 
procured and used indictments, the dread of God's 
doom is forgotten, the law of God's precepts is 
damnably contraried and broken, while the name 
of God in such wrongfully-used indictments is 
wittingly taken to fake witness, and the faith of 
Christ waxeth slack in such forsworn jurors, as 
though the rightful judgment of God shoidd not 
punish the sin of such perjury ; which misgovern- 
ance against the precept of God asketh vengeance of 
the people of the land, but if (imless) remedy be 
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ordained against such mischiefs ; please it our 
Sovereign Lord the King — to make all indictments 
null, unless the King be a party against the tres- 
passer*."*' Some exceptions of murder^ &c. are 
added. 

♦ Wilkins, Concilia, 1439. 
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DOES THE PRESENT SYSTEM WORK WELL? 



Before I proceed to venture, as I am emboldened 
to do, upon an humble and respectful, but at the 
same time an open and undisguised appeal to the 
legislature as well as to the judges, and all 
others employed in tlie practical administration of 
the laws, it seems necessary to revert (for we have 
already alluded to the subject incidentally) to the 
practical effect of oaths as administered among us 
in securing the truth, where without them it 
would be withheld or distorted. Does the present 
system, howe^'er objectionable in other respects, 
work well in providing judges and magistrates with 
the real facts of the case on which they are called 
to adjudicate? If this be so, justice is so precious 
above all earthly good things which a community 
can enjoy (as a heathen says, " so fair is it and 
beautiful, as to exceed even the outgoings of the 
morning and evening in its loveliness"*), that, un- 
doubtedly, if a system, however objectionable in 
its circumstances, is found practically to provide a 
kind of body-guard to her throne, we might well 
beware how we touched it with the tip even of a 
linger. But is this the fact ? 

• Arist; Elh: NiP: v. 1. 
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It is melancholy to reflect how clearly the evil 
propensities of our fallen nature show themselves, 
under similar temptations, through all the various 
degrees of religious darkness and light, and in 
every age and country of the world. In its worst 
tendencies, unregenerate nature is ever the same. 
And though the practices of one age and country 
may seem to the people of another, proofs of a 
state of immorality and folly, from which their own 
is free, yet the real difference often consists in a 
change, not from evil principles to good, but only 
from one modification of the same principle to 
another. How strikingly is this the case in the 
miserable expedients to which men have recourse, 
with a view to evade the guilt of perjury, and yet 
secure their own ends by falaehoodj When we hear 
our Saviour remonstrating with his own country- 
men on their folly in supposing that their wretched 
sliifts could deceive the omniscient Searcher 
of hearts, we are ready to exclaim against the 
gross darkness which must have covered that 
people, " Woe unto you, ye blind guides, who sny, 
whosoever shall swear by the temple it is nothing ; 
but whosoever shall swear by the gold of the temple 
he is a debtor." But is this folly in itself by a 
single shade more degrading than the subterfuges 
by which too many of our countrymen now attempt 
to deceive both themselves and justice? It is 
notorious, for example, not only at the Old Bailey 
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(though that court has given its name to this 
particular species of fraud) but elsewhere, that 
many a witness, if he can but escape the observa- 
tion of the officer, and kiss his thumb instead of the 
book, will pledge himself to any falsehood without 
apprehension of incurring the guilt of perjury. 

Another principle which I believe to be very 
commonly received, is that if the juror says 
nothing, no oath is taken. I know this notion was 
very current during the last war, when recruits 
were sworn as soldiers. The magistrate adminis- 
tered the oath in the second person, and the juror 
said nothing, but kissed the book, and that was not 
deemed a binding oath. In jmrts of Wales (where 
some of the judges who have lately, under the new 
system, presided at the assizes, have expressed their 
astonishment and painful disgust at the mass of 
corrupt perjury wliich they find witnesses altogether 
recklessly incurring), the oath, as a magistrate 
assures me, is not considered binding unless three 
fingers are laid upon the book. In the police-oflices 
of the Metropolis, when Irish Romanists are sworn, 
the magistrates often compel them to cross them- 
selves, and to kiss a book stamped with a cross*, 
A Jew of the present day, we are told, regards no 

* It has been suggested to me by a friend, that the Irish 
practice of swearing by kissing a coin, originated in the 
circumstance of coin formerly having been stamped wilh a 
cross— but I believe the eupitom is of pagan origin. 
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oath as obligatory, unless Ms head is covered whilst 
he is sworn*. Are we one tittle less guilty of 
folly and wickedness than were his countrymen 
two thousand years ago ? 

On this point it would be dishonest in me, were 
I to conceal my opinion, (an opinion, if not origi- 
nating in my present inquiry, certainly confirmed 
and enlarged by what has been continually brought 
before my mind in the course of it,) that these 
evasions, subterfuges, wily and deceitful distinc- 
tions, derive no inconsiderable countenance from the 
practical legal interpretation of the laws relating to 
perjury. If a man may swear to a most palpable 
falsehood in the witness-box in open court, and yet 
the law of perjury be interpreted as inapplicable to 
his case, because of some nice distinction, very clear 
and marked to learned lawyers, but not equally 
discernible by ordinary minds, can we wonder that 
men determined to be guided by their own crooked 
policy, and yet not entirely divested of religious 
fear, should have recourse to every variety of con- 
trivance that offers itself to evade the obligation of 




• 1 have been lolely told that Jews make a diatinctJon in 
this respect, when they arc sworn in a house and in the 
open air. They consider the roof of the house a sufficient 
covering. I have no doubt the custom originated in a 
pious desire of having a veil between their head and the 
majesty of Jehovah; and was subsequently perverted into 
a cloak for perjury. They always, however, pray with their 
hols on, even in Iheir Synagogues. 
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any oath which stands in their way * ? Among I 
other legal distinctions {of which many might be 1 
cited), I would specify two. Before a maji can 
be prosecuted for perjury, lie must have sworn 
" absolutely and directly ; if fie swore to the l)est 
of his thoughts, the best of his recollection, the best 
of his belief, it will not dof." How easily would 
human nature extend the temporal immunity to the 
spiritual obligation ; and argue, that because the 
English law cannot apply its penalties to that case, 
therefore neither would the false-swearing be visited 
by the Almighty. Again, however gross be a 
man^s false-swearing to a matter of fact, still if that 
matter of fact be not material to the issue or cause 



* See Paley on tlie oath against Bribery at Elections. 

■y Coke, 3 Inst., 74. But tlie preaeiit practice seems to 
bo at vaciance with this dictum of Coko. Lord Mansfield 
maintains, that a man may be indicted for perjury in 
swearing that he believea a fact to be true, which he knew 
to be false. — Russell, ii. 518, in his chapter on Perjury, 
bos much of curioua matter; and such distinctions are 
there stated, as I think confirm the yiew I have taken 

For example, if one who offers himself as ball for another, 
swears that his Bubstance is greater than it is, he may be 
punisbed on an indictment for peijury ; but if a man swears 
(and that before the proper officer) on an application for a 
Marriage Licence, that he has resided in a certain parish for 
fifteen days, though he never was in the parish in his life, 
and though the oath is direated to he taken, and its vo? 
terms prescribed by Act of Parliament, no indictment for 
peijury can be sustained. Many other distinctions may be 
found ill the Law Books. 
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in question, (and who but a learned lawyer can 
determine its materiality?) it is not perjury, 
" because," says Sir Edward Coke, " it concerneth 
not the point in suit, and therefore in effect is 

extrajudicial*." 

* The remarks of a most valued and learned friend on 
this passage, though their tandency is to show that I have 
in this particular, attributed more of evil to the present 
practice of our courts than the case warrants, are so fiiU of 
sound practical wisdom, that I cannot withhold them from 
the reader. 

" With regard to the defects or inconsistencies imputed 
to the law of England, in that it does not punish as Per- 
jury Gklse-swearing, when the juror swears only to his recol- 
lection or belief; or when the matter sworn to, is irrelevant 
to the point in issue, nor the breach of promissory oaths, it 
is to be observed, that no system of huniau laws ententls, 
nor indeed can extend to all breaches of moral duty. Tlioy 
punish as civil offences, such only as are more tangible by 
law, and more peculiarly detrimental to the public weal ; 
and then draw the line. 

" The Law of England may have drawn this line too 
narrowly in respect of false- swearing, and it would be more 
consistent, and I am incUned to think advisable, to visit 
with some punishment the deliberate falsehood of all oaths 
which are required to bo made to matters of fact, as is 
now done in tho case of many required by particular 
statutes. 

"But with regard to facts sworn according to the recol- 
lection or belief of the juror, it is impossible In most, if not 
in all such cases, for the judge or jury to ascertain with 
such a degree of certainty as would warrant criminal 
punishment, the degree of credulity or defect of memory 
which may have misled the witness. 

" As to irrelevant matter sworn to, the public has a great 
interest in excluding, and great pains are taken to exclude 
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But hiimiliating to the minds of Christians and 
Englishmen as must be these reflections on the 
attempts made by men in a boasted state of civiliza- 
tion and by professed Christians, to evade the 
religious obbgation of an oath, ttiey do not affect 
us with so much pain as we feel when we are com- 
pelled to witness the dreadful extent to which per- 
jury, direct palpable perjury, prevails among us 
from one end of the kingdom to another ; and that 
not only in the ordinary and inferior offices of 

such matter from being introduced, as greatly tending to 
delay and expense, and to the distraction of those who are 
to decide. Such matter, if it ever slipa in, is not invesli- 
guled with the degree of precision which attaches to more 
important matter ; nor lias the witness the same temptation 
to falsehood, because such matter can rarely, if ever, pro- 
duce the least degree of benefit to the party whose interest 
he espouses. 

" PromiKsory oaths stand on their own grounds. A 
deliberate breach is undoubtedly a moral offence of equal 
raaguitude with any other species of faUe-sw earing. But 
considering the weakness, thoughtlessness, and want of 
resolution, to which human nature is liable, a promise 
sanctioned by an oath, may sometimes, at a subsequent 
period, he violated without the same degree of malignity, 
which must always attend the false-swearing lo a matter 
of fact of the falsehood of which the party is conscious at 
the moment of swearing. 

" I admit fully, that such considerations flirnish strong 
grounds for the abolition of a great part of ofRcial and other 
promissory oaths. And with regard to such as may be 
retained, it is to be observed, that in cases of official delin* 
quency the offender though not guilty of legal perjury, is 
yet liable to punishment for breaches of official duty, in the 
M of which the public has an interest." 
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magisterial jurisdiction, but in the highest and 
most solemn tribunals of our countrj'. The Com- 
plaints of our judges, as to different parts of our 
native land in this respect, are most distressing to 
one's moral sense, and when we reflect on the 
tremendous consequences of perjury in a spiritual 
point of view, truly appalling. Every obligation 
of an oath upon the conscience, they tell ua, is 
forgotten. Indeed one gentleman, very high in 
the Profession, assured me, as the result of his own 
observation, that not one half of those wlio came 
before him to swear aflida\-its, seemed to feel that 
they were under the slightest religious obligation 
to speak the truth. 

On almost every circuit, the reports of trials, both 
in civil and criminal investigations, represent the 
presiding judge, in some case or other, as leaving it 
entirely to the jury to decide on the mass of con- 
flicting testimony, alleging that gross perjury on 
matters of fact must lie at the door of the one set 
of witnesses or the other, and congratulating him- 
self that it is the province of the jury, and not his, 
to pronounce by their verdict which of the two 
parties have incurred the guilt. In our police 
reports, scarcely one day passes without affording 
accumulative evidence on the same melancholy 
subject; and in transactions whether of a parochial 
nature or affecting the interests of individuals, 
where the value of any property, of what kind 
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soever, is involved in the question, the facility is 
quite proverbial with which both contending parties 
can obtain whatever evidence they wish ; either 
raising the valuation above the sum specified, or 
sinking below it, just as the witness is instructed to 
prepare his appraisement. 

I felt a horror on being informed, on authority, 
thai during the continuance of the former system 
of Custom-house oaths, there were houses of resort 
where persons were always to be found ready at a 
moment's warning to take any oath reqtured; the 
signal of the business for which they were needed, 
was this inquiry, " Any damned soul here?" Let 
us turn whichever way we will, let us look at the 
subject from any point of view, and we are driven 
inevitably to the same lamentable conclusion, that 
oaths form no efficient barrier against falsehood, 
and that perjury is a crying sin in our land and age. 

Indeed I cannot contemplate such a state of 
things without associating with it the reflection, 
how much the vengeance of the insulted Majesty of 
heaven is provoked among us daily ! I cannot 
help hearing the same voice addressing our own 
country, which once might well have made per- 
jured Jerusalem shake to her very foundation-stone? 
" Shall I not visit for these things, saith the Lord; 
shall not my soul be avenged on such a nation as 
this"?" 
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Whetliei it ia a, growing sin, whether it is more 
prevalent now than in former days, I have no means 
of establishing satisfactorily. At all events, the 
awful nature of the subject would recommend the 
inquiry to every reflecting Christian and every 
tnie friend of his country, whether the quantum of 
truth secured by tlie present system of oaths above 
what would still he preserved under either a totally 
changed, or a modified system, is in itself great 
enough to counterbalance the dreadful mass of rash, 
impious, and false swearing, which is acknowledged 
to be the result of the system now in general 
operation. And in estimating that quantum of 
additional truth, I regret to say, that the more I 
reflect upon the subject myself, and the more I 
become acquainted with the sentiments of observing 
minds, the more I am convinced of its diminiitive- 
ness, and the more do I feel the force of Cicero's 
view, and the more readily subscribe to it as my 



" But what is the difference between the perjiu^r 
and the liar. He who is accustomed to tell false- 
hoods, has acquired also the habit of forswearing 
himself. If there is a man whom I could induce to 
lie, I could easily persuade him to commit perjiu-y. 
The man who has once gone astray from the truth, is 
usually drawn, with no greater religious fear, to 
perjury than to falsehood. For who is influenced 
by an imprecation of the Gods, who is not in- 
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fluenced by the force of a good conscience ? The 
same punishment, consequently, which is assigned 
by the immortals to the perjurer, is also appointed 
for the liar. For those immortal powers are wont 
to have their anger and vengeance roused, not so 
much by the form of the covenanted words of an 
oath, as by the perfidy and malice of overreaching 
and fraud*.*" 



* At quid interest inter perjurum et mendacem. — Orat. 
pro. Q. Rose. Com. 16. 



CHAPTER VIII. 

AHE ANY CHANGES NECKSSARV! 

In venturing to offer a few suggestions, resulting 
from this review of the subject of our present 
inquiry, I first feel anxious to make abrief addition 
to what has already incidentally fallen from me, 
on the mode, or form, of taking an oath in Eng- 
land. The mode now universally adopted among 
us is imprecatory. In the first place, I must not 
refrain from giving an opinion into which I have 
been very reluctantly and painfully driven, that 
practically the mode adopted in England, of all 
modes either known to me before, or with which 
this inquiry has made me acquainted, appears (as 
at present generally witnessed), the very least 
calculated to impress on the mind of the juror, a 
religious sense of the awful obligation by which he 
is binding himself; and in numberless cases, seems 
to fall little short of an irreverent prostitution of 
tlie Almighty's name. In the second place, I 
would again observe, that whilst the motle now 
universally adopted among us, is imprecatory; — 
the invoking of God's vengeance in case we do not 
fulfil our engagement to speak the truth, or perform 
the specific duty, " SO help me God," — I am not 
aware of this form being sanctioned by the words, 
or the example, eitlier of Christ liimself, or any of 
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hiB Apostles, or of those whom we regard as the 
most approved models of primitive Christianity. 
Still in some shape or other, our present is un- 
doubtedly, a very ancient form. 

How far however, it is now imperative on our 
Courts of Justice, to adhere to the one form, viz. 
that of the juror taking the book in liis right hand 
and kissing it, together with the imprecatory clause, 
" So help me [or you] Got!," I am unable to say. 
In the case of Dutton v. Colt, i. Sid. (quoted in 
Atkyns's Rep. i. vol., s. 42), we have this curious 
fact recorded. " Doctor Owen, V ice-Chancellor of 
Oxford, being a witness for the Plaintiff, refused to 
be sworn in the usual manner, by laying his right 
hand on the lK»k, and kissing it afterwards. But 
he caused the Book to be held up before him, and 
he lifted up his right harid. The Jury upon this, 
prayed the opinion of the Court, if they ought to 
think this testimony as strong as the testimony of 
any other witness ; and Glin, Chief Justice, told 
them, that in his judgment, he had taken as strong 
an oath as any other witness ; but he said, if he 
was to be sworn himself, he would lay his right 
hand upon the book *.^ 



* This happened in the year 1657 — ^The last si 
SiderSn (not quoted by Atkyns) would lead us to suppose 
that this objection was by no means conflncd to that well- 
known V ice-Chancellor. He states that the Chief Justice's 
answer on this ocraaion was the same which he had made 
in the former rase to the jury (Olivet and Surrey) \vhen one 
of the Jurors was thus sworn. 
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The words, too, seem to have varied from time 
to time. When they settled in the present phrase, 
" 1^0 help me God,'" I cannot discover. At the 
same time, I find no judicial oath in England, that 
excludes them, or words virtually the same. 
Among the manuscripts in the British Museum, 
there is one, (No. 6036,) presented by Sir Henry 
Ellis, containing a collection of original entries of 
the reigns of Richard the Second, Henry the Fourth 
and Fifth, relating to the city of Winchester. It 
was originally called " The Black Book of Win- 
chester." On an early leaf, apparently of the time 
of Henry the Fourth, is the oath which was taken 
on their knees by persons who entered the Merchant 
Guild of the City, the closing words of which are 
" So help rae God at the Holy Dome." The same 
form appears in the mayor's oath, when John Neell 
was mayor, 1st. Henry the Fourth. At the same 
period, the Bailiffs and Recorder of Winchester, 
took oaths, finishing, " So God yowe help at the 
Dome, and all his Saints, and by that Boke'." 

• The oath prescribed to be taken by the clergy in 1640, 
ends thus, " And all those things I do plainly and sincccely 
acknowledga and swear according to the plain i 
mon sense and understanding of the same words, without 
any equivocation,* or mental evasion, ot secret reservation 
whatsoever. And this I do heartily, willingly and truly upon 
ihe f^ith of a Christian. So help roe God in Jesus Christ." 

Christopher White, Student of Christ-Church, in his 
sermons before the University, 1B2?, informs us, that the 
words, "And the contents of (hi^ book," were sometimei 




In the Old Testament, the equivalent expression, 
occurring two or three times, is, " The Lord do 
so to me, and more also." But in no one of those 
instances, I believe, can that form be quoted as a 
sound example to follow, whether we read it as 
the oath of Ruth, by which she voluntarily bound 
herself not to desert her mother-in-law, or as the 
form by wliicli Eli, then lying under the sentence 
of Jehovah, bound Samuel to impart to him what 
the vision had revealed. The oath* of David is, 
in this point, equally irrelevant to our purpose, 
differing only from these two other forms in 
being a more circuitous mode of conveying the 
imprecation. All these are instances of extra- 
judicial oaths, and ser\-c rather as a beacon warn- 
ing us to avoid them, than a form of stilemn oath 
prescribed for oiu' adoption. This form of oath 
may be traced back, through the corrupt ages of 
Christianity -f- and tlie remains of heathen anti- 
quity, up to the time of Homer ; and, unhap- 
pily, we have but too frequent memorials of it in 
our own days, in the rash oaths to whicli I have 
already referred. 

added to the words " So God yon help ;" and that they wc-ru 
regarded wtbmjlydp ^ I 

popery. 
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lonumeraljle instances of prayer for blessings, 
only on condition of the intlividua] keeping his oath, 
meet us in every department of classical antiquity, 
and in the history of the Church during her most 
degraded state; prayers, which are all the same in 
spirit with each other, and with the judicial fonn 
in England, " So help me God." To this foi-m 
many entertain honest objections on the ground of 
the boldness, impiety, and self-damnation which 
they consider to be bound up with it. But inde- 
pendently of these scruples, which ought not to be 
despised, I could wish the question to be calmly 
examined, whether the form, " God is my witness," 
or, " I testify in the presence of Almighty God, 
&c.," or some such appeal, would not be equally 
effectual with our present form in securing the 
truth, and far less objectionable in a Christian point 

catory clause. A bold political writer of the last century, 
maintBins that no inslance can be found through the six 
first centuries. Certainly, when Augustin acknowledgea, 
that in casas of urgent necessity, he did not himself refuse 
lo conllrni the truth by his oath, the fbtms by which he so 
pledged himself, of which he specifies two or three, contain 
nothing of the kind. I have indeed found (Labbffii Cone : 
Vol. I., p. 930) a regulation purporting to come from 
Eutycliianus about the year 230, prescribing the words of 
an oath thus, " So help you God and those relics of the 
Saints ;" but this is evidently a mistake, as the Editor 
himself suggesls : the document, probably had its origin 
many ages later. In the beginning of the ninth century, 
Charlemagne ordains thai precise form to be used. Lab: 
Cone; i\. 248. 
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of view. Forma are something in all cases; they are 
much wlien impressions on uneducated persons are 
materially involved in our proceedings. We should, 
at all events, in the forms above suggested, have the 
sanction of Scripture; we should use the words of 
an apostle instead of the forms of heathens, or tlie 
corruptors of the true faith. Some few may be 
influenced by frightful* imprecations, whose con- 
science is seared against every thing else ; but the 
influence gained over them is dearly purchased by 
a general corruption of religion and morality, and 
especially by the depreciation of the virtue of 
veracity. 

I cannot here do better than quote the words of 
a friend, when writing to me on this subject, or 
rather when observing on the suggestions I have 
before made as to the Moravian objection to our 
form. His remarks seem to me to unite sound 
judgment with equally sound bbcrality. 

" I think it may be very safely said, the distinc- 
tion of the Moravians is too finely drawn. What 
meaning can be attributed to the act of calling God 
to witness any declaration short of virtually calling 
upon his omniscience to discover, and upon his 
might to avenge, any falsehood in that declaration. 
The Moravians cannot mean to call upon the Deity 
to give sensible tokens of attestation. Still I object 



* Pollux, i, :t5, speaks 
shudder. *;iicai,i, i'^icfli." 



" oaths which make < 
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not to your recommendation to omit that part of 
the oath which is directly imprecatory, turning 
entirely, in the English oath, upon the word " bo" 
— an objectionable, almost an insidious form of 
inducing an illiterate man to invoke the vengeance 
of the Almighty. I iiold it no sufficient reason to 
retain the words, " So help me God," that there 
will still be a virtual imprecation without them. 
If actual imprecation shocks the conscience, even of 
the weaker brethren, and odds little or nothing to 
the sense of obligation, it is a reason for recom- 
mending an altered form." 

But whatever difference of opinion may exist, as 
to the importance or propriety of changing the 
expression of the oath, I shall proceed to the next 
branch of our inquiry, with an assumption that on 
two points at least, all Christians will agree. I 
shall take it for granted, that every one who pro- 
fesses to regard the Gospel as the rule of life, will 
feel. First, that all imnecessary oaths should be 
abolished, in whatever department of Church or 
State they may be found; and. Secondly, that 
whatever oaths, after a calm and dispassionate exa- 
mination of the subject in all its bearings, may still 
be deemed indispensable, they should always be 
administered with such marks of reverence and 
solemnity, as at once are due to the hallowed name 
of Him who is invoked, and may be calculated to 
inspire a religious feeling of respect ajid a reveren- 
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tial awe, as well in the person sworn, as in all who 
witness the ceremony. At the same time, while I 
assume these to be sentiments generally felt, I am 
fully aware, that when the expediency of adopting 
any alteration in the present system shall be dis- 
cussed, we must expect a great diversity of opinion 
among men of practical knowledge and sound 
understanding. 

I am also fully sensible, that such a treatise as 
the present will best perform its own office by keep- 
ing within its own province; and instead of offering 
suggestions of specific alterations as to judicial 
or other oaths, my purpose is only to state the evils 
felt, and the principles upon which such alterations 
should proceed, leaving it to those who are best 
acquainted with the subject, to apply those prin- 
ciples in detail. And I may be allowed to hope, 
that should any recommendations appear to come 
from mc, which ought to be left rather to those who 
are conversant with the details of practice in courts 
of law, they may not operate to prejudice the ques- 
tion as to the two general principles of abolishing 
all unnecessary oaths, and of administering with 
solemnity and reverence such as may yet be re- 
tained. Still I may be expected, perhaps, to enter 
somewhat into detail, in a few cases which have 
either come under my own personal experience, or 
have been communicated to me by men of prac- 
tical knowledge : I would be miderstood, howevei'. 
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merely as giving specimens of the kind of altera- 
tions which had suggested themselves to my own 
mind previously, or have been brought to my 
observation in the progress of the present inquiry. 



In the spirit then of these principles, I would 
first endeavour to ascertain whether any kinds 

OF OATHS NOW TAKEN IN OUE ECCLESIASTICAL 
AND CIVIL AFFAIRS, MAY BE ABOLISHED WITH 

safiTty. I conceive there are many classes of 
oaths, and myriads in number, which may be so 
abolished. 



OATHS OF OFFICE AND VOLUNTARY AFFIDAVITS. 



1. In the first place, the usual oaths of office, in 
almost every department, with some exceptions per- 
haps, I would gladly see abandoned, and without any 
apprehension of the slightest neglect of duty in 
consequence. When the sovereign*, for the first 
time, formally takes upon himself the duties of his 
liigh station, on the due execution of which the 
constitution in church and state, the maintenance of 
the laws, the welfare, and even, in some cases, the 
existence of his people may be involved, the occa- 
sion may seem to require him to bind himself (as 

* Mr. Grecitc, M. P. for Lancaster, was unilerslood last 
HCBsion, to give notice that he should move in the course of 
the next session, for the abolition of all oatlis of office, except 
those of the King, tlie Judges, Privy Councillors, and grool 
ofEcers of state. 

I would here observe, that the evil tendency of promis- 
sory oaths, as well as their Inutility, is forced upon us by the 
number of exceptions to their obligation, which casuists used 
todiscuBS and sanction. Take foe enample, the oath by which 
a person, when admitted to his freedom, swears not to 
divulge the secrets of the trade or mystery to which he 
belongs. Tliis oath has been pronounce<l to be not binding 
" in cose it hinders any greater moral good, or prevents us 
from discha^ng any duty of morality, or if the divulging 
of the secret cannot injure the party who required the oath, 
or if those already ai'quainted with the mystery cannot 
sufficiently supply the wants of men in this particular, &c." 
See Puffendorf, B. iv., c. 2. 
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a\\ our kings have ever bound themselves,) by the 
most solemn religious sanctions to be fajtliful to his 
high trust*; and,' as the correlative obligation, it 
may be very fit that certain of his more eminent 
officers and subjects should, upon the same sanc- 
tions, bind themselves to be faithful to their 
sovereign. There may probably be also some 
offices of extraordinary trust in the church or state-f", 
which might, in the opinion of wise and good men, 
require an oath from those who are appointed to 
them; but allowing such exceptions, I would, 

■ That our Kings of the Anglo-Saxon race solemnly 
bound themselves at their coronation, by an oa!h, faithfully 
lo discharge the duties of their high trust ; and that it is a 
mistake to suppose (with Carte), that they only promised 
on their royal word to keep the three articles, which the 
Norman princes swore to observe, is shown by Lyttellon. 
Hist: Hen: II. Tlie old offit^e rised nl King Ethelred's 
coronation (he maintains) was used by the Conqueror, 
The words of that oath are preserved : it commences thus, 
" I promise in the name of Christ ;" and ends, " As may 
the gracious and merciful God grant his mercy to me and 
to you." The three articles were, — to protect the Church 
and all Christian people in peace ; to put down all repine 
and injustice ; and lo obser\'e equity and mercy in all 
judgments. 

t I am fully aware of the difficulty, if the principle is 
admitted, of limiting its appUcation. But I have a good 
hope that men of practical wisdom and discretion may be 
found, who would be able lo draw the line, with much 
satisfection to the country at large, between those oaths of 
office which might.be safely abolished, and such as relating 
to the more important and solemn offices of state, it might 
be generally considered expedient to retain. 

V 2 
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generally, abolish oaths at the admission into any 
ofBce eccleBJastical or secular. All persons, on 
taking upon themselves those duties, to the due 
discharge of which they are now bound by theii' 
oaths, might Yk then required only to promise to 
discharge the duties of the office faithfully*. Or 
rather I would say, that no man should ever be 
called upon even to promise to do what he is 
bound by the duties of bis office to perform ; on the 
contrary, it should in every way be declared, that 
every man lias already promised to do liis duty by 
the very act of accepting an office. 

2. I could wish, secondly, either some declaratory 
law to be passed, or some authoritative directions to 
bo given, to prevent the administration of " volun- 
tary oaths." They are administered by magistrates 
throughout the kingdom; many voluntary affidavits 
also are sworn before Masters in Chancery-f". Judges, 

* Puffendorf quotea froni Father Paul's History of the 
Council of Trent, an account of the "grossly ridiculous" 
practice prevalent at Rome on the death of a Pope, — 
" During the vacancy of the Holy See, the cardinals are wool 
to draw up a form, consisting of so many heads, fbr the 
reformation of the papal government, which each of them 
swears he will exactly observe, should the election fiill on 
him. Though the experience of all ages testiRes that not 
one of tliem stands to the engagement ; inasmuch as 
immediately after being chosen pope, they declare that 
eithsr they could not be tied by such bond, or that their 
very investiture with that dignity quite releases them from 
the obligation." 

■1- The praftiix' is now very murh discountenanced. 
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Ixitii in the House of Lords and elsewhere, have 
det^larcd that they are illegal ; still they continue to 
be administered. I was not however aware, till I 
was led, in the course of my present inquiry, to learn 
that the administering of any oath of this kind was 
a misdemeanour, subjecting the person who should 
administer it to punishment. Such, however, I find 
it to be. Sir Edward Coke says expressly, " Oaths 
that have no warrant by law, are rather nova 
tormenta than sacramenta^ and it is a high con- 
tempt to minister an oath without warrant of law, 
to be punished by fine and imprisonment." This 
wholesome restraint aeema to have fallen into desue- 
tude. If I might do so, without presumption or 
offence, I would most humbly and respectfully 
.suggest to the judges of the land, that a clear and 
explicit statement of the law in this respect, by wav 
of caution to magistrates, might fitly be introduceci 
into their charges to the grand juries. If this notice 
were taken by those learned men simultaneously, I 
feel assured that the evil would be very greatly, i| 
not altogether, abated through the kingdom. And 
a more prolific field (though perhaps it is not a very 
wide field*) of perjury does not I believe exist, than 
the custom of administering volimtaiy oaths and 
affidavits. 

• A police magistrate, however, with whom 1 have coa- 
vsraed on the Biihject since this sheet was sent tu the press, 
spoke of persons coming together in crowds into his office 
to sweat to the loss of patrnbrokers' du|ilicules. 




CHAPTER X. 



THE UNIVERSITIES. 



No right-niinded and considerate man, though per- 
sonally a stranger to those venerable establishments, 
if influenced solely by the desire of doing good, would 
touch with any other than a tender and delicate 
hand such of their faults as may arise solely from a 
tardiness in correcting ancient errors, and discon- 
tinuing regulations, which by lapse of time have 
ceased to be applicable. And entertaining, as I do, 
for both our Universities sincere regard and reve- 
rence, and for Oxford sentiments of heartfelt affec- 
tion and gratitude, I would not consciously utter a 
word which even an enemy could construe into an 
unkind reflection. Consistently, however, with tlie 
principles which I have professed in my opening 
chapter, I could not pass over in silence this branch 
of our subject. 

I would then, in the third place, recommend the 
abolition of all oaths administered to members of our 
Universities as such. And I speak this not without 
having had ample opportunities of witnessing the 
workings of the present system. After a constant 
residence in Oxford through every term of one-and- 
twenty years, during which I necessarily became 
acquainted with the feelings and sentiments of per- 
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ions of every age and academical rank, I ain per- 
suaded that a most material change is still desirable 
in the Universitiesi I speak with less confidence of 
Cambridge than of Oxford, InOsford, within these 
last few years, much improvement has been effected; 
many antiquated oaths have been repealed; and very 
grateful ought we to be towards those who were 
instrumental in bringing about so desirable a change. 
But much still remains to be done. Indeed, after 
seriously weighing the matter in my own mind, and 
after a free and friendly interchange of sentiments 
with others, better able to form an opinion than 
myself, I can say that, without making a single 
exception, I am not aware of one oath administered 
by the University of Oxford to her members as 
such, which might not with safety be abrogated. I 
am not aware of one that is necessary. Many, 
doubtless, may conscientiously take a totally dif- 
ferent view of the subject, but this I will be bold 
enough to say, tliat no one consults the lionour of 
God, or the credit of the church to whicli he belongs, 
who is not desirous, within his sphere, and with the 
best exertion of his faculties, to put an end to every 
oath, the necessity of which is not evident. The 
words of Auguatin, when justifying a Christian in 
taking an oath if compelled to do so, speak directly 
and awfidly to all persons, who being in authority, 
and liaving the means of promoting a better state 
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of things, yet still countenance the practice of 
requiring a single unnecessary oath. " It cometb 
of evil." " Si non a iiialo jurantis, a malo est, non 
credentis. A malo est quod facis, sed illhis qui 
KXiGiT." Whatever is more than a simple promise, 
or the bare passing of one's word, springs from evil; 
not perhaps from the fault of the juror, but of him 

who EEaniKES THE OATH. 

I cannot reconcile myself to the Matriculation 
Oath*: it is, I fear, not unfrequently a snare to the 
consciences of the young. I can speak from expe- 
rience, that the administration of this oath has often 
a mischievous effect; unfairly distressing the con- 
sciences of some, and diminishing in others their 
general reverence for an oath. The Eirn^jAir, or 
interpretation of the oath, is not read by one in a 
hundred of those who take the oath; and were it 
read by all, it would be of little or no service. It 
leaves the oath very much as it would be without 



* Objections bt the MatrimilatioDoath seem to have been 
urged by divines from time to time. Christopher White, to 
whose sermons at St. Mary's we have already referred, 
in 1627, appeals from (he pulpit to the Governors of the 
University to be " merciful to otter men's consciences."— 
'* Is there not," lie asks, " an especial care to be had by those 
who frame this bond, not to require it, but where the weight 
of the thing may claim it>" The preacher's objections 
however seem directed chiefly against exacting an oath of 
obedience to the Statutes, whilst they were not published, 
hut Btudiously kept hidden. 
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it*. What, for exan^e, can be more indefinite 
than to say> that those who offend against the 
statutes are not guilty of perjury if they submit to 
the penalty, and if there be no gross and obstinate 
jiegligencc? Who is to draw the line for a youi^ 
man's conscience, where negligence not gross ends, 
and ffross negligence begins-f-? Besides, does not 
the necessity of so long and so elaborate an expla- 
nation of the oath, and of what is and what is not 
perjury, condemn the oath itself? 

To the Bodleian oath I entertain still stronger 
objections. When I read it through from its solemn 
opening, " You shall promise, and religiously under- 
take, in the presence of the great and good God;" 
to its closing words, " So help me God," the ques- 
tion forces itself upon my mind, Is this swearing 
(according to the indispensable requisites of our 

*' Most tutors, I believe, explain the oath to their pupils 
before matricuktion, generally representing it as like the 
oath of allegiance to the state — an engagement not to resist 
lawfU authority. 

t Same persous, I am aware, do not consider an oath 
objectionable in consequence of its language being inde- 
finite ; " because the boundaries of practical right and 
wrong can never be defined beforehand, and because the 
conscience ought to be bound by the spirit rather than by 
the letter." But would not a simple promise not to resist 
lawful authority be equally efiicient, and in other respects 
(especially considering the tender years of the jurors,) &r 
preferable? Or rather why not let theundertakinglo do his 
duty be implied, on the part of a young man, by the very 
act of matriculation ? 
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own church*,) in a cause of faith and charity, in 
judgment, justice, and truthf?" 

But there are at this present time in Oxford 
many as sincere and enlightened Christians, as any 
who ever held the faith in righteousness; and to 
them I would leave this question, with a prayer, 
that he who has begun a good work may continue 
it, till in this, as in other points, there he left no 
room for reasonable offence among us. 

With regard to Cambridge, I must speak with 
much less confidence, and in much ignorance. I 
have, however, tlirough the last six or seven years, 
been in constant communication with Cambridge 
men, all of whom seem to unite heartily in the desire 
of abolishing such objectionable oaths as are still 
administered among them. And it is with sincere 

• Art. xxxix, 

'h The repQtition of the Banie oath to keep tlio slalutcG, 
again and again exacted of the same person at hii matri- 
culation, and when be takes hia bachelors degree, or any 
subsequent degree, (even should the first administration of 
it be thought necessary,} seems a vain repetition, and there- 
fore contrary to the spirit of the Gospel, and the judgment 
of the early Christians. Of such repetitions of the same 
oaths we have many specimens in heathen times ; for ex- 
ample, Thucyd: v. 18, where two contracting parties, the 
Athenians and Laced cemonians, engage to renew their 
oaths every year. We are told that the practice arose from 
the casuistical doctrines of the stoic Cleantbes, who main- 
tained, against Chrysippus, lliat a man would not l>c guilty 
of perjury, if he, after a lime, should break a promissory 
oath, which ho made with the intention (if keeping it. — 
Sclden, B. ii., c. 2, 
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satisfaction that I have learned, since this chapter 
was first written, and am now allowed to communi- 
cate to others, that a most careful inquiry has been 
in the course of the last year instituted by authority, 
with a view of entertaining with safety the question 
of the abolition, or the change of oaths now usually 
required in that University. The evidence before 
me leaves no doubt in my mind, that as honest and 
soimd guardians of their high trust, those who are 
now in authority there, are doing as they ought to 
do. They know that change is not in itself necessarily 

improvement, and that on all important subjects, 
patient inquiry, and calm and grave deliberation, 

are indispensable before any body of men can legis- 
late wisely. 



CHAPTER XI. 



COURTS OF LAW. 

But if the Universities offend in these particiilaia 
by their tens, the Courts of Law offend by their 
tens of thousands. The blessed Founder of Chris- 
tianity said, " Swear not at all:" The Apostle 
James re-echoed his Saviour's words; the earliest 
Christians interpreted this command as prohibitory 
at least of every oath not absolutely necessary for 
the preser\-ation of justice and peace. And yet, in 
England, if ever the voice of our Christian legis- 
lature is heard bearing on these points, its words 
seem to sound, " Swear on all occasions. Omit no 
opportunity of insisting upon an oath." Indeed, 
our country has been, not without reason, called 
" A land of Oaths*." I have made careful and 
extensive inquiries among many of those able and 
good men, who either preside in our Courts of Law, 
or are well acquainted, by personal experience, with 

* See a very sensible patnplilet, written in a truly 
Chrbtian spirit, and with ^vcai moderation, entitled. 
Remarks on Oaths. It was published anonymously in 
1626 ; but I understand the author is a gentleman much 
respected by those who know httn. The present treatise 
was advancing to its close before ihe pamphlet came into 
my hands. Its character is the direct opposite to that of 
Jeremy Bentham'» work, published in 1817. 
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tile general principles, and the minutest details of 
our present system; and the inference which their 
representations, taken one with another, have forced 
upon my mind is, that a very large proportion 
indeed of the oaths now administered might safely 
ho omitted. I must not dwell on details here; 
but perhaps I may be expected to specify some 
instances, by way of example, and they shall be 
very few. In the Bankruptcy Court, where the 
average of oaths administered may fairly be taken 
at one thousand by the week (though, I beg to 
observe, that nothing turns upon the accuracy of 
that statement), a gentleman of great talent and 
attainments, whose station, also, is a guarantee to 
lis against his speaking in ignorance or haste, has 
assured me, that one half, at least, of the oaths 
(chiefly in the proof of debts) might be safely dis- 
pensed with in liis court, without any increased 
probability of the ends of justice being defeated or 
evaded. And a gentleman, whose character stands 
among the first at the Chancery bar, after dividing 
the oaths principally sworn in that court into four 
distinct heads, and having most clearly explained 
and exemplified each, says, — " The fourth class is 
extremely numerous. The things deposed to are 
formal matters, not seeming to require or scarcely 
to admit of any religious sanction, nor capable of 
l)eing considered with any feeling of reverence. It 
would, I think, be desirable," he continues, " that 
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the stileiiin form of an oatli should not lie resorted 
to in such cases," My friend's obser\'ations are most 
instructive and interesting ; but, I fear, their inser- 
tion might seem to intrench upon the line which I 
have already marked out for my guidance. Enough, 
I think, has been said, to show that, at all events, 

AN INQUIRY IS CALLED FOR. 

Were a commission now existing, such as I trust 
our governors may soon be induced to appoint, whose 
duty it would be to ascertain in what cases oaths now 
required might be safely omitted, as well as to exa- 
mine any proposed improvement in the administra- 
tion of those which might be retained, I would venture 
to suggest that their primary attention should be 
directed to the inferior courts " of the first instance," 
as they are called; — our police-offices, our petty sea- 
sions, and meetings of magistrates, and the proceed- 
ings where one magistrate only is required to act. 
The general business of such courts arises from 
questions relating to the poor-laws, benefit societies, 
the road-laws, petty thefts, assaults, trespasses, and 
breaches of the peace ; questions in determining 
which, my own experience has convinced me, that 
in nine out of ten cases, the oaths required by law 
might be cut off at once, without any impediment 
whatever to substantial justice; and thus, an incal- 
culable accumulation of perjury and false-swearing 
might be prevented. 

In all these or any other substitutions of afBrma- 
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tioOs for oaths, care slioiiltl be taken not only to 
render the temporal punishment of falsehood at 
least as severe as that which is now apportioned to 
perjury, but to make the conviction of the offender 
far more easy and certain than now is the conviction 
of a perjurer. Probably it might be necessary to 
render it imperative on a judge or magistrate, before 
whom the false affirmation might be made, (or before 
whom complaint of the offence might he brought,) 
to commit the offender for trial and to prosecute 
him at the public expense. 

But it will be said, are you not removing 
one of the safeguards by which public peace and 
justice are secured? Are you not loosening the 
bands which hold society together? Experience 
of the past, a knowledge of the present, and the 
general opinion of those practical men who are 
best able to judge, as well as the soundest 
arguments in the abstract, all unite in answering 
that question in the negative. Oaths as at present 
operative among us, are at best no trust-worthy 
safeguards — securities on which no banker or mer- 
chant would depend in his private transactions; 
and they lead to an appalling mass of perjury. In 
almost every case, I would say, " Increase bonds 
and penalties, and diminish oaths." 

I shall not be going, I trust, beyond my prescribed 
limit, if I refer my reader to the improvements in 
the Tuscan code (see part ii. c. 8, of this treatise). 



and suggest the establishment of a rule among us, 
whifh I know many of our best men and best lawyers 
think might be safely and beneficially adopted; I 
mean that we should leave, in many cases, the 
administration of the oath to the discretion of the 
magistrate, when he may tliink it necessary, unless 
an opposite party should require the oath instead of 
the affirmation of the prosecuting party or witnesses. 
It would also he useful to ascertain, (I have endea- 
voured to do so, but have not succeeded so fully to 
my satisfaction as to be authorized to state my 
opinion in the negative, to which, however, I am 
strongly inclined,) whether, in practice, in the House 
of Commons, the same members in Election Com- 
mittees who administer oaths to the witnesses, have 
more reason to be satisfied with the result of their 
examination, than they have when engaged in other 
committees where no oaths are taken. 



MANXER OF ADMINISTERING OATHS. 

But whether all, or any, or none of the classes of 
oaths which we have specified, be deemed by the 
Legislature, after serious debberation, unnecessary, 
and therefore to be abolished, I have no doubt at 
all that a most material cliange is called for in the 
manner of administering oaths, as well in the higher 
courts of justice, as in the other departments of our 
polity in which the use of oaths may be retained. 
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I will not dwell upon the rapidity with which 
we sometimes have heard the solemn words inde- 
cently hurried over, in an aifair which ought to be, 
from beginning to end, deliberate and solemni be- 
cause great improvement has certainly,inthisrespect, 
been discernible within these late years. One most 
desirable alteration, however, would be, that either 
the presiding judge, or a magistrate, should admi- 
nister the oath; at all events, it should be an officer 
in rank and importance much above those who are 
now usually employed for that purpose; and another 
improvement should be, that as muck as possible, 
whenever oaths arc administered, the ceremony 
should not be going on amidst the clamour and 
confusion of the court*. I will not presume to say, 
that an oath should never under any circumstances 
be administered by any one except the chief person 
in authority present, nor that it should never be 
administered except when the business of the court 
was altogether suspended for the solemnity, because 

* I have been informed by a lawyer, that the manner in 
which the oath is administered in courts martial is much 
more solemn than we generally Gnd it to be in the civil 
courfa. He referred especially to a trial which took place 
ill 17B2, when the Judge Advocate and the witness both 
laid their hands on the Gospels, the witness repeating the 
oath in his own person after the Judge Advocate. We 
must not, however, forget that much of the impression made 
when we witness a propoedinf; for the first time, is worn off 
by familiarily. 



that would l>e enteriug more into detail than our 
present plan requires; and I should be unwilling 
to give room for objections to specific practical 
alterations, which might tend to deprive the general 
principles upon which I would insist, of a careful 
scrutiny and a fair unprejudiced consideration. I 
cannot, however, help confessing the regret which 
I have often felt on witnessing in the criminal 
court at an asdze so marked a contrast between 
the correct, solemn, and impressive manner in 
which the judge's marshal has administered the 
oatli to the grand jury, and the absence of all 
solemnity and impressiveness when the petty jury 
are sworn by the crier of the court; though the 
petty jury consists chiefly of persons of far less 
cultivated minds, and from their very station and 
circumstances of hfe, and the very duties too, which 
they are then called upon to discharge, requiring 
far more than those who usually constitute the 
grand jury, the additional influence of a solemn and 
impressive address. 

A method also might probably be adopted, 
without the slightest inconvenience to any party, 
or the least prejudice to the cause of justice and 
truth, by which witnesses wlio are to go before 
the grand jury might be sworn; and the present 
hurried and confused manner of swearing them in 
tlie midst of the bustle and crowd of the court 
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might be at the same time avoided*. The incon- 
venieiicea of the present system have, in one point 
at least, been so strongly brought to our minds 
recently, that I conceive moat persons are desirous 
of some improvement in this respect. 

The principles which I am here advocating would 
necessarily interfere with the practice of judges and 
magistrates delegating to their clerks or servants, 
either in court or in private, the office of administer- 
ing an oath. I would not for a moment be supposed 
to recommend that a judge's time should be taken 
up, and himself fatigued, by administering the oaths 
which are now given by his cWk in an outer room, 
at chambers, or otherwise. I would suggest that 
the signature of the party, in the presence of the 
clerk, should be deemed sufficient in all cases where 
the actual presence and immediate attention of the 
judge himself is not required, and, in fact, is not 
now given — such a presence and attention, I mean, 
as would enable him, if called as an ordinary 
witness to the signature of a deed, to testify that he 
did witness it. What would be said in court to a 
witness who, in his examination in chief, should 
have declared that a disputed document was signed 

* It ia a curious fact, thit in Durham the witnesses are, 
even at present, sworn before the grand jury themselves. 
This exception to the otherwise, I behove universal practice, 
arises from the circumslance that the members of the grand 
jury in Durham are all in the rommisaion of Oyer and 
Terminer. 
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by the parties in his presence, and afterwards, in 
his cross-examination, should confesB, or it should 
be proved by other evidence, that he was never in 
the room at all during the transaction, and that he 
never saw the parties in his Hie? Would the judge 
represent him to the jury as a witness deserving 
implicit credit? In every case where the actual 
presence and cognizance of the president or judge 
is not now required or usually had, and the addi- 
tional solemnity which that presence would convey 
is not now given, I conceive that tlie signature of 
the person who imder the present system would 
be sworn, might safely be held equivalent, to all 
intents and purposes, to the oath as now adminis- 
tered. The signature might be attested by the 
clerk who now administers the oatii, whilst the 
same temporal penalties might attach to a false 
declaration which now may be visited on perjury. 

Finally, I cannot but express an ardent wish 
that every judge, and magistrate, and examining 
advocate, and every officer of our court, had the 
sentiment of Sir Edward Coke deeply impressed 
upon his mind, and ever practically present in his 
thoughts. That learned man is speaking of the 
examination of witnesses by a commission; but the 
spirit of his injunctions may very easily be trans- 
fused into every proceeding where recourse is had 
to the solemn and sacred obligation of an oath. 
" For as much as the witnesse by his oath, which 





COt'KTS OF LAW. 



85 



is so saci-ed as he calleth Almighty God (who is 
truth itself, and cannot be deceived, and hath know- 
ledge of the secrets of the heart) to witness that 
which he shall depose, it is the duty both of the 
commissioner and the examiner gravely, temperately, 
and leisurely to take the deposition of the witnesse, 
without any menace, disturbance, or interruptioq 
of them in hinderance of the truth, which are 
grievously to be punished. And after the depo- 
sitions taken, the commissioners and examiners 
ought to read the same distinctly to the witnesses, 
and suffer them to explain themselves to the manir 
festation of the whole truth. Interrogatories ought 
to be single and plaine, pertinent to the matter in 
question, and in no sort captious, leading, or direc- 
tory.'' — Coke, Inst. iv. 278. 



CONCLUSION OF PART I. 

The objects then, which, after a patient, and I 
trust an unprejudiced inquiry, I cannot but regard 
as worthy the serious and favourable consideration 
of the Legislature are these three : — 

First, an approximation towards such a state of 
a Christian community with regard to oaths as 
would be worthy of the Gospel: to be attempted by 
the legislative abolition of all oaths among us 
(whether ecclesiastical, civil, academical, judicial, 
municipal, financial, or any other,) except such 
only, as after a careful and unprejudiced examina- 
tion of the subject by competent men, might be 
pronounced indispensable*. 

Secondly, that in the administration of those 
oaths which the law might still require, the pre- 
Mding judge, or supreme officer (if be cannot always 
in his own person actually perform the solemn duty 
of adininistering the oath in each case) should never- 
theless enforce the most grave and reverent and 

* On the first of these points I cannot re&ain from add- 
ing o very brief extract from the letter of a friend of the 
highest legal distinction. " I think it of the first necessity 
to diminisb, as much as possible, the multitude of oatlis 
daily taken in this country, and that for this purpose they 
should be confined to oaths strictly and properly judicial, 
and to such promissory oaths of oflicc as relate to the more 
important and Eolomn offices of lilate. 
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impressive manner in those who are intrustetl with 
the duty*. 

Thirdly, in cases where the party to be sworn 
may desire it, a change in all our oaths from tlie 
imprecatory to the attesting form, as is already the 
case with the Moravians and Separatists ■{■, 

To effect these changes, or rather, I would say, 
to diminish the present evils (as far as, after mature 
and able deliberation, it may he deemed safe and 
consistent with the best interests of the community 
to adopt any change,) I would most humbly, but 
at the same time, most earnestly suggest, that a. 
Commission of Inquiry should be appointed, con- 
sisting of members chosen from among the wisest 

• On tliis Bcconii point the sarnn excellent person ob- 
served, " I think furlhor, it it) highly expedient, in the case 
of judicial oaths, that the form and ceremony should be 
more solemn than at present, and more likely to affect 
thereby the conscience of the party sworn, and the minds of 
the bystanders, 

t On this third point there seems to be much difference 
of opinion among ]>ersons eminent for soundness of judg- 
ment, and clear and hberal views in practical matters. 
Whilst one considers " the imprecatory form as merely 
speaking out, in clear and intelligible words, the effect and 
consequence of a false oalh.which the person who takes the 
oath might not always be able to draw so distinctly for him- 
self;" another says, "The imprecatory form of oath strikes 
nie as wrong- It would be much more decent and pious, if 
that were left to be implied (as it must needs be) and not 
expressed." All we mean to say is, " I call God to witness, 
that what I say is true," Tiie consequences of a false appeal 
no man can be ignorant of. 
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and best men in the country of different professions 
and departments in life. Men who are best quali- 
fied by education and experience for the under- 
taking. The duty of such Commissioners would 
be, to ascertain whether any alterations are required 
in the laws and in the practice of our country on 
these points, and upon what principles such changes 
should be made. 

I am impressed with a deep and lively conviction, 
that much good would be consequent on the inquiry ; 
and if followed up, the result would be hailed by 
every friend of true religion, sound morality, and 
progressive social improvement. Under the Divine 
blessing, I have good hope we should find it one 
means of advancing the honour of Almighty God, 
by associating sentiments of awe with the admini- 
stration of oaths, whenever those solemn appeals 
were made to his omniscience, — ^by cherishing among 
us habits and feelings of Christian simplicity and 
truth, which He loves, — ^by preserving His holy 
name from profanation, — and by causing it, when- 
ever heard, or uttered, to Ix? held in reverence. 
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CHAPTER I. 

FORMS OV OATHS. 

The form of administering an oath is by no means 
an essential part of the oath itself, and indeed, 
being of human institution, is in itself a matter of 
perfect indifference, provided it contains nothing 
irreverent, and the individual sworn regards it as 
binding on his conscience. Since however, in many 
cases, the manner in which a thing is done has far 
greater influence on the generality of mankind than 
the real character of the thing itself; the mode of 
administering an oath becomes, in this point of 
view, a subject of very great importance. 

In the first place then, as Mr. Phillips well 
observes, that ceremony or form is evidently the 
best which most clearly conveys the meaning of the 
oath, and most forcibly impresses its obligation*. 

* It ia cuHdus to find that, as far back as the Pelo- 
pouncsian war this printiplo was reeoj^nisod ia the terms 
of ft solemn league between the two chief belligerent powers. 
After Btipulaling that the oaths should be taken \>y the 
principals and their allios in the several cities, Ihc covenant 
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Whilst therefore the ceremony or form has varied 
in different ages and countries, it is obviously 
necessary to allow men to swear according to the 
principles of their own religion, that is, in the 
manner most binding on their conscience*. " Pos- 
sibly," says Chief Justice Hale, " they may not think 
themselves under any obligation, if sworn according 
to the usual style of the Courts of England.^ And 
this is now the invariable rule in our courts of jus- 
provides that in each case the most solemn oath ahould be 

taken according to the custom of the counlry, Thucjd: 

V. 18. 

* Puffendorf writes very clearly and satisfactorily on this 
point. " Tliat part in the form of oaths, under sihich God 
is invoked as a witness or an avenger, ie to he accommo- 
dated to the religious persuasion which the swearer enter- 
tains of God ; it being vain and insignificant to compel a 
man to swear by a God whom he doth not believe, and 
therefore doth not reverence : and no one thinks himself 
bound to the Divine Majesty in any other words, or under 
any other titles, than are agreeable to tbe doctrines of bis 
own rehgion, nbich, iu his judgment, is the only true way 
of worship- Hence likewise it is, that ho who swears by 
false gods, yet such as were by him accounted true, stands 
obliged; and if he deceives, is really guilty of perjury: 
because whatever bis pecuhar nations were, be cerlaitily lias 
some sense of the Deity before his eyes, and therefore by 
wiliiilly forswearing himself, be violated, as far as he was 
able, that awe and reverence which he owed to Almighty 
God. Yet when a person, requiring an oath from another, 
accepts it under a form agreeable (o that worsliip which the 
swearer holds for true and he himself for false, he cannot 
iu the Iciiat be suid hereby to approve of thai worship." — 
Book iv.. c. a. 



J 



FORMS OF OATHS. 91 

tice ; the oath is administered to witnesses in that 
particular form which they profess to be most bind- 
ing ; whilst no other than Atheists, and such infidels 
as profess not any religion that can bind their 
consciences to speak the truth, are excluded from 
giving testimony, on the score of incompetency 
from defect of religious principle. 

The adoption of this rule, so agreeable as it is to 
the dictates of common sense, does not call for our 
admiration more than the practice and the defence 
of an opposite principle excite our surprise, especi- 
ally when we find it countenanced by persons of high 
legal reputation. Yet so the fact is. Sir Edward 
Coke* pronounces generally, that an " infidel cannot 
be sworn," under which denomination, he intended 
to comprise Jews, as well as heathens; and Haw- 
kins-f- holds it to be a sufficient objection to the 
competency of a witness, that he believed neither 
the Old nor the New Testament^, These senti- 
ments strike us with greater astonishment, when we 
reflect that the very rule now established in our 

* 4 Co. Lit. vi. b. 3 Inst. 5tl6. 3 Illfit. 165. 

t Hawk. P. C. b. 2. c. xlvi. s. 26. 

J Lord Chief Juutico Willus, in giving judgment in the 
case of Omychund and Barker, says distinctly, " Serjeant 
Hawkins, in hia Pleas of the Croioii, though a lery learned 
and painstaking man, is mistaken in hia notion of Lord 
Coke's opinion ; long before his time, and ever since the 
Jews returned to England, they have been constantly 
admitted as witnesses." — Atkyns, vol. i., s. -14. 
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courts, not only before the time of Coke was 
acknowledged in different parts of ChriBtendoni, 
but was settled even as long back as the days of 
St. Augustin; so far, at least, as competency on the 
score of religious belief is affected. A question had 
been subniitted to that illustrious father of the 
Church, by one Publicola, " Whether it were lawful 
for us to put a man upon his oath whom we knew 
to be a heathen, and who consequently would swear 
by an idol ?" Augustin answers in the affirmative, 
supporting his view of the question as well by the 
example of Abraham and Abimelech, and of Jacob 
antl Laban, as also by alleging the necest^ity of the 
case. To one of his very cogent remarks we shall 
have occasion to refer, when we examine the forms 
of the ancient Roman oaths; to his reasoning from 
the necessity of the case, a very strong resemblance 
is borne by the tenour of Chief Justice Hale's argu- 
ment, when he points out as well the unreasonable- 
ness of excluding indiscriminately all heathens from 
giving evidence, as the inconsistency of compelling 
them to swear in a form which they may possibly 
consider not binding. " It were a very hard case," 
says Hale, " if a murder committed here, in presence 
only of a Turk or Jew, should be dispunishable, 
because such an oath sliould not be taken which 
the witness considers binding, and he cannot swear 
otherwise, and possibly might think himself imder 
no obligation, if sworn according to the usual 
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Style of the courts of England*." " If you will 
not admit the oath of an idolater," says Auguatin, 
" there is no other adequate method of forming a 
covenant with him, or of binding him to keep his 
word, or of preserving the public peace; nor is it 
forbidden by any law of God to employ for a good 
purpose the oath of that man whose fault consists 
in swearing by false gods, but who keeps the faith 
which he has pledged-)-." 

This question seems to have been much agitated, 
and various opinions were held with regard to it by 
the professors of the civil code in Rome. Pope Pius 
ruled that an oath sworn agreeably to the juror's own 
superstition should be accepted as valid, because the 
question only is, " Has an oath been taken? not 
whether that oath ought to have been taken." Ulpi- 
anusj, however, leans to the opinion that an oath 
taken agreeably to the forms of a rehgion prohibited 
by the state, must be considered as altogether null 
and void. On this principle, in the Compendium of 
the Laws of Spain §, the form of the oath of a 
Jew or a Moor is omitted, because those religions 
are not tolerated in that country||. On the other 



• 2 Hale, P. C. i 



I- Aug. Epist. 154. 



S Compendia del Derecho, 17S4, 

II Still there were fonoerlj', and are now in their law- 
books furms of oaths both for Jew and Moor; hut becuuse 
they are at present of no practinal use, they are omitted in 
the eampenilium. 
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hand, it is ruled over and over again, in the law- 
books of almost every country in the world, that 
every one shall swear according to the most respected 
and "feared'" mode of his own religion. Indeed 
the proper forms of swearing both Jews and Maho- 
metans are recorded in ancient Law-books of dif- 
ferent countries with great accuracy and minuteness. 
According to Selden, who gives a long account of 
a particular ceremony in swearing a Jew in courts 
of justice before the eighteenth year of Edward the 
First, the person administering an oath to a Jew 
said, " If you do not speak the truth, upon your 
head come all your sins, and your parents' sina ; and 
all the maledictions which are written in the Law of 
Moses and the prophets remain with you for ever." 
To which he answered ' Amen*.' 

A curious anecdote is recorded by M. Merlin of 
a fact which seems to have excited considerable 
attention in France, as an important precedent-f*. 
A Jew having to make an affirmation in 1755, his 
counsel moved the court that be shoidd be allowed 
to swear according to the usages and privileges of 
his nation. The president, M. Deavoeux, was for 
cutting the remonstrance short, and said to the Jew, 
" Hold up your hand,'' the usual mode of adminis- 
tering an oath ; upon which the Jew, without 
further ceremony, clapped on his hat, took a Bible 

• Atkyns, vol, i., s. 32, 

t R^perUiire de Jurisprudence. 
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out of liis pocket, held it in his left hand, and put 
his right hand upon it. The president acquiesced, 
saying to him, " You shall swear to speak the truth." 
The Jew answered all the interrogatories, and his 
evidence was received as valid. 

But we arc anticipating what will more correctly 
fall under another head of our inquiry. Those 
particulars are mentioned here, merely as establisli- 
ing what we have stated ; that though the present 
rule of our own courts of law was not settled till the 
decision of Chief Justice Hale, perhaps even not 
till the time of Lord Hardwicke, when all doubts 
on the subject were removed in the celebrated case 
of Omychund and Barker*; yet the principle had 
been very generally adopted in other countries, and 
that not blindly and by chance, but after miicli 
discussion, and upon the authority of some of the 
greatest names in the Christian Church. 

The rule, however, may now be regarded as 
part and parcel of the Law of England, that all 
persons are to be sworn according to the ceremonies 
of their own reltgion-\: And this leatls us natu- 

* 1 Atk. 31. I cannot help recommending a coreful 
perusal of this celebrated ease. It may be found in many 
law-books. In Atkyna tbe arguments on both sides, and 
the judgments are given at lengtb. 

■1 Perhaps being aware of the fact I ought to observe, 
that to some persons there seems to be something approach- 
ing inconsistency in our practice in Ibis respect. The 
judge asks the witness what foiTQ of oath he considers bind' 
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rally to the next subject of our inquiry in the history 
of oaths, namely, the various forms adopted in dif- 
ferent ages and different countries, and by members 
of different religions. We begin with the earliest 
upon record, which are at the same time, inde- 
pendently of their antiquity, the most interesting 
to us as Christians — ^those of which mention is made 
in the Holy Scriptures. 

ing, and allows him to swear according to his answer, whereas 
a crafty wicked man might with impunity by these means 
take an oath which he did not consider binding. To this 
however an answer has been given, that there is no possible 
mode of discovering the form of swearing which will be the 
most binding on the conscience of the witness in particular 
cases, other than by inquiry of the witness himself; and 
one object of the inquiry is, that after he has answered the 
question, and has been sworn accordingly, he shall not avoid 
tiie temporal punishments of perjury. 



CHAPTER II. 

OATHS OF THE OI.Tl lESTAMEXT. 

The first occasion on which any reference whatever 
is made to an oath in the Bible (except perhaps in 
the very meaning of the Hebrew word which we 
translate ' God,' and which some divines assure us, 
intimates the Oath of the Covenant between the 
Almighty and man), occurs in the interview between 
the King of Sodom and Abraham, upon that royal 
personage urging the father of the faithful to accept 
the good things which he offered him*. This offer 
Abraham declines, alleging as an insuperable bar- 
rier to his acquiescence, the oath he had taken. " / 
have lift up mine hand unto the Lord, the Most 
High God, possessor of Heaven and earth, that I 
will not take from a thread to a shoe-latchet, that I 
will not take any thing that is thine.^ Here we 
have one of the most solemn forms of calling God to 
witness, a form which we find subsequently preva- 
lent in different ages and countries; — that of lifting 
up the hand to heaven. Thus, when Jehovah (who 
as the Apostle tells us-f-, " because he could swear 
by no greater, sware by himself," in confirmation 
of his promise to Abraham J,) is described in the 
sublime hymn of Moses as establishing his truth 



' Gen. xiv. 22. 



t Heb.v 



J Gon. X 
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by an oatli, tlie expression conveying tliat awful 
idea i% " I lift up my hand to heaven and say, I 
live for ever*." Our translators have not always 
indicated this form of the Almighty's oath in their 
rendering of the Hebrew, but have occasionally 
substituted the general English word " to swear.'' 
In the book of Ezekiel, for example, we read again 
and again, especially in the twentieth chapter, that 
" The Lord lifted up his hand to the bouse of 
Israel, to give them the land of promise," where in 
the margin, it is subjoined, " or sware :"' on the 
contrary, in another paasagef, wliere the English 
text runs " I will bring you into the land, concern- 
ing the which I did swear to give it to Abraham," 
the marginal reading reminds us that the literal 
translation would be, " I lifted up mine hand/' A 
very remarkable instance of this form of oath occurs 
in the last chapter of the prophecy of Daniel. The 
Name form is found also in the Book of Revelation J, 
where a most awful and awakening scene is described : 
" And the angel which I saw stand upon the sea 
and the earth, lifted vp his hand to heaven, and 
sware by him that liveth for ever and ever, who 
created heaven, and the things that therein are, and 
the sea, and the things which are therein, tliat there 
should be time no longer." 

Whether this custom prevailed generally through 

' Deut, XKsii, 40. t Exodus \i 

t Dan. xii. 7, and Rev. x. S. 
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the East or no, does not, I think, appear. I am 
not aware of any decisive evidence on this point in 
Grecian History, though Homer represents his 
heroes as lifting up the hand when they swore*; 
and Virgil supplies ample ground for supposing 
the custom to have been general "f". Hanseniiis erro- 
neously conceives the practice to have been of later 
origin|. Lucian gives a very lively description of 
an allegorical painting by Apelles, in which Calumny 
is represented as holding a burning torch in one 
hand, and with the other dragging a young man, 
who is lifting up his hajids to heaven, and calling 
the Gods to witness his oath of innocence§. Modem 
history presents to us abundant proof, that through 
many countries the practice prevailed among Chris- 
tians. For example, in England, in the Parliament 
at Shrewsbury 1398, when the Lords took an oath 
on the Cross of Canterbury never to suffer the 
transactions of that Parliament to be changed, the 
members of the Commons held up their hands to 
signify their taking upon themselves the same 
oath||. To the oaths of Scotland, where this 
practice still exists, we shall have occasion to refer 
hereafter. In France it is the only form allowed 
(except in the case of Jews and Anabaptists), the 



• Iliad, xix. 254. 

t jEneidsii. lue. See also Pindar, 01 jmp: vii, 120. 

X De Juram. Vet, 

^ De non temere oredr |{ WBlBinghnm, p. .^SB. 
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juror doing nothing more than lifting up his hand, 
saying, " I swear."" We are told that the form in 
Scotland {where, by the by, I must not omit the 
first opportunity of mentioning that all oaths are 
administered by the judge himself, and not by an 
officer,) is much more solemn than the English 
custom; and certainly it is more ancient, and lias 
higher authority than any other form whatever. In 
Christian churches (and solemn oaths were usually 
sworn in a consecrated place; indeed Charlemagne 
gives a positive direction that they should be all 
sworn in the church, or upon rehcs) the jurors were 
sometimes directed to lift up their hands to heaven, 
as appealing to the last judgment; at other times 
they were to extend them towards the altar and the 
consecrated elements. But of this hereafter. 

The next instance of an oath recorded in the 
Bible is where the words only were uttered, without 
any external form*. When Abraham -was re- 
quested by Abimelech and his chief officer Phicol 
to take an oath of peace and upright dealing, their 
words were, " God is with thee in all that thou 
doest; now, therefore, swear unto me here by God:" 
and Abraham said, " I will swear." The subsequent 
transaction, in which seven lambs were employed as 
a witness of their covenant, seems to be altogether 
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independent of the oath sworn by Abraham, though 
it has been sometimes represented as part of that 
solemnity. And this is the first instance of the 
juror barely calling upon God to take cognizance 
of the transaction. Whether this oath generally 
embraced both members of such a definition as that 
of Dr. Paley, and imprecated God's vengeance 
should the oath be broken ; or whether it merely 
called him to witness, we need not stay to inquire. 
It is the first instance of what frequently occurs in 
subsequent history, namely, an oath without any 
ceremony or form beyond the mere act of swearing. 
Thus, the first oath mentioned in Homer consists 
merely in the words of attestation. " Swear to pro- 
tect me," said Calchas, " from the vengeance of an 
angry potentate;^ "By Apollo, dear to Jove,wbilrt 
I live," replies Achilles, " no one shall lay his hand 
on thee*," The general form of words in oaths of 
this kind in the Bible ran thus : " The Lord 
liveth," which indeed is the very form prescribed by 
the prophet-f- in a command, to the real import of 
which we shall again refer under another head. It 
is, however, beyond dispute, that the imprecatory 
form, however objectionable, was by no means un- 
conmion, either in giving or taking an oath. Of 
this we have an example in the pathetic appeal 
made to her mother-in-law by the ailectionate Ruth: 

■ Iliiul, i. 86. t Jecem. iv. 2. 
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" The Lord do so to me and more also, if ought 
but death part thee and nie*;" and in the solemn 
adjuration by which the aged Eli bound the young 
Samuel to tell the whole tnith : " God do so to 
thee and more also, if thou hide any thing from me 
of all the things that he said unto thee-f." 

It is melancholy to reflect upon the desecration 
of the name of the Almighty, the prostitution of 
the solemn appeal to omniscience and omnipotence 
implied in an oath, and the mass of )>erjury pollu- 
ting and blackening every country and age of the 
world, to which such a facihty of swearing as this 
kind of oatli supphes, has led. The habitual pre- 
valence of oatlis in ordinary conversation, which 
every good man deplores, so far from proving to be 
a p^eser^■ation of truth and honesty, has, on tlie 
contrary, affordetl only a shelter for falsehood and 
wrong. The observation of St. Augustin is only 
too fully confirmed by the experience of the ages 
which have intervened between his time and our 
own: *'The custom of oaths, originating in the 
most corrupt times of antiquity, has been preserved 
to our day, not to the end that men might be 
checked in wickedness by the religious fear, but 
that perjury also might be added to their other 



■ 1 Sam. iii. 17. 
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The curious variety of such oaths as consist only 
of words without any additional action or ceremony, 
will hereafter offer itself to our notice. They were 
as numberless as are the shades of difference in the 
religions of mankind, as the Gods many and Lords 
many wliicli superstitious heathenism adopted ; 
and tliey varied often with the caprices of indivi- 
dual men*. 

3. The next form to which our attention is 
drawn in the Old Testament, first occurs when 
Abraham would bind his chief steward by a most 
solemn obligation, to the performance of a specific 
duty. " And he said to tlie eldest servant of liis 
house that ruled over all that he had, Put, I pray 
thee, thy hand under my thigh, and I will make 
thee swear by Jehovah, the God of heaven and the 
God of the earth, that thou shalt not, &c. And- 
the servant put his hand imder the thighf of 
Abraliam his master, and sware to him concerning 

* Jacob is said to have sworn by the " Pear of his &ther 
Isaac." Which, probably, most persons will conaider as 
merely a periphrastical expression for the Almighty. "The 
fear of whom (as Theodoret instructs us to interpret the 
passage,) the patriarchs cherished in their hearts." 

t I am fully aware of the symbolical meaning connected 
with the mysteries of Egypt, connected with this form of 
oath : but we need not pursue that subject further. It has 
been stated, that there are no instances of this oath being 
used, except by the patriarchs, but there are instances, we 
are told, of its prevalence among the Egyptians even in 
modern times. 
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this matter*." The same form precisely we find 
on the death-bed of Jacob : " And the time drew 
nigh that Israel must die, and he called unto him 
his son Joseph, and said unto him, If now I have 
found grace in thy sight, put, I pray thee, thy 
hand under my thigh, and deal kindly and truly 
with me : bury me not, I pray thee, in Egypt, but 
I will lie with my fathers, and thou shalt carry nie 
out of Egypt and bury me in their burying-place. 
And he said, I will do as thou hast said, and he 
said, Swear unto me, and he sware unto him ; and 
Israel bowed himself on the bed's-headf." 

A custom somewhat analogous to this ofters 
itself to our notice in ancient as well as in modem 
times. Ancient history tells us that when invoking 
any one of their Gods to witness the truth, the 
juror touched the foot or the knee of that deity's 
HtatueJ; and (as our law-books tell us in the case 
of Omychund and Barker) the ceremony of a 
Gentoo's oath is to the present day this; — the wit^ 
ness touches the feet of a Brahmin, and two other 
Brahmins at the same time touch the witness's 
hand. 

4. This form of oath was, for the most part, 
observed when an inferior, either in station or age, 
pledged his faith to his superior; the form which 
occurs next in order in the Old Testament was, as 
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it seems, rather confined to equals — the ceremony 
of joining hands : it was had recourse to chiefly 
when they swore to the terms of a treaty. The* 
first instance occurs in the interview between Jehu 
and Jehonadab : — " Is thine heart right, as my 
heart is with thy heart ?" " It is." " If it he, give 
me thine hand, and he gave him his hand -f-." That 
this was a solemn pledge and an appeal to heaven, 
not, as the shaking of hands is with us, merely a 
form of conveying sentiments expressive of kind 
and affectionate feeling, is evident from other 
passages of Scripture, and is most clearly con- 
firmed and exemplified by the testimony of many 
ancient authors. In Ezekiel, " to give the hand" 
ia regarded as equivalent to a solemn oath of 
God, and though given to an enemy and to an 
idolater, is represented if violated as involving 
the guilt and the punishment of perjury. The 
whole passage from which these sentiments are 
extracted is very striking, and will repay a clos^ 
examination: " The King of Babylon is come 
, to Jerusalem, and hath taken the king thereof and 
made a covenant with liim, and hath taken an oath 
of him ; but he rebelled against him : — shall he 
prosper ? Shall he escape that doeth such things ? 

* That it wag, however, a custom which prevailed before 
this incident occurred is evident. Reference is often made 
lo it. See Job xvii. 3.— Proverbs vi. 1. and xi. 15. 

t 2 Kings X. IS. 
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or shall he break the covenant and he delivered ? 
As I live, saith the Lord God, in the plate where 
the king dwelleth whose oath he despised, and 
whose covenant he hroke, even with him, in the 
midst of Babylon, he shall die, seeing he despised 
the oath, by breaking the covenant, when, lo ! he 
had given his hatul*.'' This ceremony in recog- 
nised by many ancient writers, as one of the most 
solemn forms of an oath ; we may specify two or 
three instances. Xenophon, in his Cyropisdia, 
represents Cyrus as saying to Gobryas, " On these 
terms I pledge myself to speak the truth, and give 
my right hand to thee and take thine-f ." Euri- 
pides]! represents Menelaus as demanding of Helen 
a solemn pledge by oath (as we must infer from 
the three lines above), and the pledge he requires 
is, that she should lay her hand on his. Diodorus 
Siculus says expressly that the most binding of all 
pledges of faith among the Persians was joining of 
hands, It seems even to have been regarded as 
imposing a more trustworthy obligation than an 
oath sworn by their Gods. Thus, Josephus tells 
U3 that Artabanus, after swearing by his country's 
Gods to do AsiuKus no harm, gave him his right 
hand, representing that act as the pledge of faith 
most relied upon by all the barbarians in that part 
of the world; "for no one," he adds, "would 



12. t Xen. Cyrup. 

J Eurip, Htbn, S47. 
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break his word, aor would any one hesitate to 
place the fullest confidence in another, after the 
hand was once gimn*^ The classical remains of 
antiquity abound with instances to the same effect; 
we must be content with one more reference. 
When Germanicus, on his death-bed, had com- 
municated his last wishes to his friends who stood 
around, those friends swore, says Tacitus, laying 
their hands on the hand of the dying man, that 
they would lose their life rather than not take 
vengeance on his enemies-f-. 

The English reader needs scarcely to be re- 
minded that the most solemn of all earthly pledges 
and vows is given between man and wife by joining 
ofhands^. 

5. Another form of oath is recorded (Numbers 
V. 22), by which the magistrate repeats the words 

* Joseph, xviii. 9. -f Tac. Aon. ii. ?1. 

J We meet with the representation of the pledge given 
by the joining of hands, in connexion with some rehgious 
ceremony, on many ancient coins ; of which the accompany- 
ing engravings are specimens. They are taken from golden 
D the British Museum. 
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of tlie oath or imprecation, and the person who 
swears responds. Amen, Amen. The very form 
now prescribed in Spain*. 

Before we leave the subject immediately under 
consideration, we seem called upon to examine one 
or two points of doubt and difficulty. Without 
repeating what we have already stated as to 
the real meaning of the apparent commands given 
to the Israelites to swear by Jehovah, it is most 
clear that every other oath is strictly forbidden, 
and declared to involve the guilt of idolatry. 
This guilt, too, was incurred, not only when 
another oath was substituted exclusively for an 
oath sworn in the name of God, but also when 
another oath was employed conjointly with the 
only lawful one. Thus, not only is judgment, 
final, irreversible, decreed against those who swear 
by " The Sin of Samaria, and say Thy God ! 
O Dan, liveth-f," hut perdition is declared to be 
their lot who " swear by the Lord ANn by Mal- 
cAomJ." And yet, in various jiarts of the Old 
Testament, we find, oaths taken which exclude 
the solemn appeal to the only God of truth and 
justice, and that, too, by men whom we must 
regard as faithful worshippers of the Almighty. 
The point deserves investigation. 

The first instance which presents itself of a 



* Competidio del Duretho. 
,iii, 11. I Zephiin 
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servant of God swearing by the name of another 
being, and not by the name of the Lord, is familiar 
to every one in the case of Joseph, during his 
interview with his brethren, wlio twice in the 
fame sentence pledges himself, *' By the Hfe of 
I'haraoh* ." 

Dr. Sanderson-f- in his lectures before the Uni- 
versity of Oxford, professedly anxious to rescue the 
memory of so exemplary a man from the charge of 
rash and common swearing, would have us believe 
that tliis was not the form of an oath at all, but 
only a mode of expressing his conviction forcibly. 
The professor, I think, himself confesses the weak- 
ness of his own argument, and whilst he intimates 
his knowledge of the existence of collateral evi- 
dence in proof o£ its having been an oath, which 
however he does not examine, rests his defence 
of Joseph solely upon this, that independently 
of such evidence, there is nothing in the words 
themselves which proves him to have taken an oath. 
That the speech of Joseph however contained an 
oath, twice repeated, will, I think, be evident, 
before we leave this subject, and that, too, an 
oath of very pernicious precedent. In him, 
doubtless, it by no means implied the transfer of 
homage from Jehovah to a human being {, yet the 

• Gen. XLii. 15, 16. t Sanderson, Pnelect. v. 7. 

;E In forming our opinion, however, of Joseph's charairtcr. 
It not loi'get the age in which he lived : the law had 
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forni was that of profane adulation, and, at last, 
ended in being made, against Christians, as in the 
case of Polycatp, the very test of heathenism. 

The observations of Calvin, on this point, are so 
just, and, at the same time, so full of kind feeling 
towards the memory of a good, but fallible man, 
that I cannot help translating here his comment on 
that passage. After softening, as much as he 
could, the objectionable character of Joseph's oath, 
he adds, " Still I confess there is something in 
it deserving of censure. Doubtless the oath is 
abhorrent from sincere piety : whence it may be 
clearly seen how difficult it is for the servants 
of God to live pure in the midst of the filth of the 
world, so as not to contract any stain, Joseph, it is 
true, was never so infected with the corruptions of 
the court as to cease to be a faithful worshipper of 
God ; yet, when he would conform himself to the 
corrupt language used there, he was tainted with 
some spots of guilt. The repetition of the oath 
also shows that when a man has once accustomed 
himself to what is wrong, nothing is more easy than 
to repeat it. We see those who have once indulged 
in the licence of rash swearing, even when trifles 
are spoken of, utter an oath almost every third 

not then been given from Stnai ; nnd common oaths had 
not been formally prohibited. Still it may well be doubled 
whether he did not adopt this form of apparently reckless 
heathen sn-earing, the better to disguise himself from hii 
brethren. 
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word. The more caution is necessary to guard us 
against contraeting any bad habit." 

The same form* we find in Hannah's address 
tu Eli, and in the answer of Abner to Saul, " As 
thy soul liveth-f," I could have wished, for many 
reasons, that we had had the assistance of Calvin 
in examining the expression of Elisha, in which I 
fear we can see nothing but traces of frail human 
natiu-e in an oath combining an appeal to God and 
to a creature : " Elijah said unto Elisha, Tarry 
here I pray thee, for the Lord hath sent me to 
Bethel; and Elisha said unto him, As the Lord 
liveth and as thy soul liveth, I will not leave 
theej." Whether this form of oath returned with 
the Israelites from Egypt or no, there is clear 
evidence of its prevalence, as a solemn adjuration, 
in that country. Abenezra says, " Foreigners, the 
Egyptians for instanee, swore by the head of their 
king, and whosoever violated that oath suffered 
death, and could redeem his life at no price what- 
ever§.'' In Home, we are all aware of the custom 
of swearing by the life and by the health of the 

* In the opinion of some persons of great learning, 
neither this exptession, nor the afBrmation of Joseph, ia 
held to imply any oath whatever. They consider the words 
as merely saying, "As trae as it is that thy soul livelh, so 
true is it, See." But after much consideration of the sub- 
ject, I confess that Calvin seems lo me to have taken the 



26; xvii. 55. 
$ See Selden, i 
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emperor; and Caligula considered the refusal or 
omission of an oatli, " by his genius," a sufficient 
ground for inflicting punishment on tlie offender*. 
Nor can we forget, what one of the most vm- 
doubted and most affecting pages of ecclesiastical 
history records, the firmness with which the good 
old Polycarp resisted, even unto death, the tempta- 
tion to swear by the life of the emperor, when 
his acquiescence would have saved him from the 
tortures of martyrdom, " Have pity on thy own 
great age — swear by the fortune of CEesar-f." 

We must, hereafter, mention some of the prac- 
tices, into which the degenerate and unreformed 
church fell: the parallel between it and heathenism, 
in this particular, is too palpable not to force itself 
upon our notice. One of their forms of oath was, 
" By God, and by the safety of the Apostolic See 
and the Pope." We sometimes, in our own days, 
hear careless speakers, who would shrink from 
taking the name of God in vain, yet attempt to 
infuse hfe into their conversation by similar ex- 
pressions, in their origin and use equally objec- 
tionable. 

We have elsewhere observed upon the distinction 

* Saeton: in Vit. Calig: xxvii. 

t " In the Council of Ephesus, an oath was taken by The 
Holy and Con substantial Trinity, and by the Piety and 
Victory of the two masters of the world, Flavius Tlieodosius, 

and Flavius Valontinianua, the Emperors." Cotel; Pair: 

Apo8t;II., p. 196. 
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made by the Jews, between their judicial oaths, 
which were always sworn by the name of Jehovah, 
and their ordinary oaths, such as By the blood of 
Abel, by Jerusalem, heaven, earth, the temple*, fiic. 
They pretended to observe this distinction with the 
pious view of preserving the holiest name from 
irreverence and abuse, but their practical comments 
on the distinction prove clearly that the chief end 
aimed at was to be enabled to awear without 
exposing themselves to the terrors of the law — ■ 
to break their oath with impunity. The reader 
will gain much information on this subject from 
Selden, Lib. ii., c. 11. 

* It is said, but there is still much doubt banging over 
the point, that if they forswore themselves by the uamo of 
God, they were subjected to temporal punishment, and were 
obliged to expiate their guilt by sacrifice, which was not the 
case with regard to their other oaths. I have not thought 
it necessary to examine the celebrated distich of Martial. 
Ecce negas ; jurasque mihi per Cempla tonantis. 
Non credo; jura, Verpe, per Anchialum, 

See Spencer, De Leg. Heb. 



CHAPTER III. 

OATHS OF ANCIENT GREECE. 

It is beyond doubt, that in the Old Testament to 
swear by Jehovah was pronounced by the tongue 
of inspuration, to be a test of faith in Him as the 
supreme Lord and God, the Maker and Governor 
of the world, the lover of truth, and the avenger of 
falsehood. To swear by any other being was 
equivalent to the setting up of that other as God, 
and incurred all the guilt of idolatry: it was one 
species of religious adoration, an acknowledgment 
of the omniscience and power, and consequently, 
the divinity of the person so invoked. And the 
same was thoroughly understood among tlie hea- 
then nations of antiquity : to swear by the name of 
a man was to deify him. The poets again and 
again represent the canonization of heroes as con- 
sisting in this honour; and when Horace would 
exalt Csesar above all other mortals, as one wliose 
like the world never beheld, the distinction which 
excepted him from the rest of their " Gods many," 
was that altars, at which oaths should be sworn by 
his name, were raised during his life; the abject 
adulation of his countrymen not waiting for his 
departure to the region of spirits*. We, conse- 



' Horace, 1 



J 



OATHS OF ANCIENT GREECE. 



115 



quently, may expect to find the names, by whicL 
the heathen nations swore, to be as countless as 
their divinities; all of whom, as their fables say, 
were bound by a specific duty to visit with 
their full tide of wrath, the mortal who should dare 
to dishonour their name by peijury. Among 
these, however, Jupiter himself, and his daughter 
Justice, and the Furies, seem to have been supposed 
to be more especially employed in executing ven- 
geance on souls polluted by that specific guilt ; 
pursuing them and their families to utter destruc- 
tion on earth, and racking them with excruciating 
tortures below*. And yet perjury was one of the 
most crying sins among their worshippers. 

The Greeks seem to have recognised a broad 
distinction between their greater and lesser oaths, 
for which they had sufficient countenance in their 
mythology. In making this distinction, they only 
followed the Jews, and unhappily, their example is 
too closely followed by Christians, who ought to 
know better. The fables of the ancient heathen 
world tell us that, even among the Gods, perjury 
was, in some cases, considered merely as a venial 
error ; whilst if any immortal should swear falsely 
by the waters of the Styx, he should be deprived 
of nectar, and forfeit his divinity for a hundred 
years "t". We must not dwell on the tales of their 

' Eurip. Med. 170 and 210. 

■t- Hesiod, Thoog. 400 ; see Potters Antiq. ii. 6. 
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mythology ; though some of them not only throw 
light upon dark parts of ancient history, but at the 
same time enable us to trace many customs of the 
moderns, and of Christians, to their pagan origin. 
Thus when we read the passage in Hesiod above 
referred to, it is impossible not to associate that 
well-known fable with the custom prevalent in 
India of the natives swearing by the Ganges water 
I a phial. 



If there be one of those who dwell in heaven 
That utters falsehood, Jove sends Iris down, 
To brinj; from far in golden ewer the wave. 

Of the immortals, 

[He] who pours out the stream. 

And is forsworn — he, one whole year entire. 
Lies reft of breath, nor onte draws nigh the feast 
Of Nectar. 



The ceremony of taking an oath, among the 
Greeks, to which our attention is first drawn, is 
that of approaching the altar, laying the hand upon 
it, and swearing by the divinity to whose honour 
it was raised. I am not aware of any oath admi- 
nistered in this form being upon record in the 
Sacred Writings, otherwise we should have specified 
the custom under the preceding head. There is, 
however, a clause in Solomon's Dedication-Prayer, 
which seems to imply the existence of such a form 
among the Jews, previously to the building of the 
Temple. " If any man trespass against his neigh- 
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bour, and an oath be laid upon him to cause him to 
Bwear, and the oath come before thine altar in this 
house, then hear thou in heaven, and do, and judge 
thy servants, condemning the wicked, to bring his 
way upon his head, and justifying the righteous, to 
give him according to his righteouflness*," The 
words, too, in which our Lord reproves the evasive 
distinctions of his degenerate countrymen, seem to 
point the same way : " Woe to you, blind guides, 
who SBV, Whosoever sweareth by the altar, it is 
nothing ; but whosoever sweareth by the gift that 
is upon it, he is bound ■f-." That tliis custom 
prevailed generally among the Greeks is beyond all 
question. There is a celebrated saying of Pericles, 
which this custom fully explains. When a friend 
urged him to testify in his Ijehalf what was false, 
he replied, " I am your friend to the altar, and no 
further." 

Cicero introduces an interesting anecdote in his 

Oration for Balbus, which at once explicitly 

declares this to have been the form prevalent in 

Greece, and at the same time, leads us by fair in- 

.ference to conclude, that it had not been adopted 

at Rome in his time, " At Athens, a citizen, we 

I are told, whose character had been established 

I among his countrymen for gravity and holiness of 

I life, after publicly giving his testimony, was ap- 



' ) Kinf;H v 
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proaching the altars (as is the custom of the 
Greeks) for the purpose of confirming it with an 
oath, when all the judges exclaimed with one voice, 
forbidding him to awear *." The name of one so 
distinguished for integrity should not be lost. 
Cicero does not mention him in this passage ; but 
in one of his epistles, speaking with natural exulta- 
tion, of the marked respect shown to himself by the 
judges, when the advocates of Clodius refused to 
admit his evidence, he gives the name of this honest 
Athenian. " I regard it as a far more honourable 
testimony than even that which was borne to 
Xenocrates^." Diogenes Laertius also and Valerius 
Maximus speak of him by name. By Cicero's 
parenthetical remark, when addressing Romans, 
that such was the custom in Greece, we are led to 
conclude that it was not in his time the practice in 
Rome. Many passages, however, are found in the 
poets, especially in Juvenal, which would imply 
the contrary, or, at least, that this, with many other 
innovations (as that poet especially complains), had 
been imported from Greece in his own degenerate 
days. Indeed, in an Oration of Cicero himself, 
(pro Flacco, 36) a passage occurs, which would lead 
us to suppose, that the custom was then prevalent 



is evident, then, that in Greece a discretionary 
.0 dispense with an oath was ludged with the Judges. 



I- Epist. Attic. lib. i. 16, 
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at Rome. Be this as it may, the custom was by 
no means confined to Greece. Livy records (as is 
generally known,) that after the termination of the 
African war, when Hannibal, then only nine years 
of age, with boyish coaxing, begged his father, 
whilst he was offering a sacrifice for a propitious 
expedition, to take him over with him into Spain ; 
his father took him to the altar, and compelled him, 
laying hia hand on the sacred things*, to swear 
that he would become, as soon as he should be 
able, the enemy of Rome-f. This custom was, at an 
early period, introduced into Christian countries. 
Whether the sacred things on which the hand was 
laid, in the case of a pagan altar, were the wood 
or stone of which the altar was built, or the victim, 
the Church of Christian Rome presents to us, on 
either supposition, a corresponding practice. Some- 
times the juror laid his hand upon the altar itself, 
sometimes upon the case which contained the con- 
secrated host, sometimes upon the rehcs of a saint, 
sometimes upon the cross, sometimes upon the 
missal or mass-book. Indeed, not only in this 
ceremony of laying the hand upon the altar, but 
in innumerable others we find Christians, with 
ttxj little scruple, adopting the practices of their 
{)agan predecessors or neighbours. 



" Tactis sacris." The very expression now used in t 
iversity of Oxford, is tactis sacrosaiictis Christi Eva 
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One usual, and I should oencetve an imposing 
form of oath among the early Greeks, as we learn 
from Homer, was to mingle wine to typify the 
union and concord which then prevailed between 
the parties, and then to offer a prayer and to pour 
the wine on the ground, with an imprecation, that 
whoever should first break the oath might have his 
brains and hlooct scattered in the same manner, as 
that wine was poured. The words of Homer, 
literally rendered, run thus*: — 

" And from the pitcher they drew the wine, and 
poured it into cups, and offered their prayers to 
the eternal Gods. And thus would each one of 
the Greeks and Trojans say, ' Thou Jove, most 
glorious, most great, and ye other immortal Gods, 
— whichever party shall first violate these oaths, 
thus may their brains, their own and their chil- 
dren's, be scattered upon the ground, as this wine 
is now, &c' " 

Flutarch in his life of Dion details the cere- 
monies of an oath, which he calls " The great 
oath." Callippus had determined to get rid of 
Dion, by whatever means; and being suspected, 
and finding a very strict inquiry instituted under 
the auspices of the female relatives of Dion, came 
forward, and with tears denying the charge, offered 
to bind himself by any pledge which they might 

• lliiuL iii. 297. 
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require. They required him " to swear the great 
ualfi" (Jftoaai tov iJ.eysci S^xov.) The form of that 
oath obliged the individual who bound himself by 
it, to go down into the consecrated fane of Ceres 
and Proserpine ; and there, after the performance 
of certain religious rites, to clotlie himself in the 
purple robe of the Goddess, and taking a burning 
torch in his hand, " to swear the great oath." 
Callippua having done all this, and having on that 
oath denied all guilty intention, treated the divini- 
ties with such ridicule, that he waited for the 
execution of his purpose till the feast of the God- 
dess by whom he had sworn came round, and then 
committed the murder on the very holiday. 

In our examination of the oaths of Joseph and 
of Elijah, I have already referred to the practice 
of swearing by a human being. This was evidently 
very usual among the Greeks, but rather, I think, 
in the full unrestrained flow of oratory, or in the 
licence of private intercourse, than in judicial 
proceedings, or solemnly and under the awful 
sense of religious obligation. The custom was 
of very early origin, as we learn from Homer. 
Sometimes they swore by the souls of the departed 
■^sometimes by their contemporaries — sometimes 
again they called the ashes of their fathers to 
witness, and sometimes they swore by their 
n other occasions they would pledge them- 
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selves to the truth by the head or arms or life 
of themselves, or of their friends. It would be 
endless to enunicrate the things mortal, or sup- 
posed to be immortal, rational or brute, animate 
or lifeless, by which the nations of pagan antiquity 
swore". But it is very humiliating to find Clu-isten- 
dom, in the corrupt ages of the church, following 
them in all these particulars. And it is, I think, 
quite clear, that though oaths sworn by such things 
as these, and by whatever chanced to strike the 
mind of the individual, owed their continuance to 
what involves one of the most miserable of all 
subterfuges — a desire of being believed without 

• I have lately met with ft treatiso recited last year by 
C. Putschins, of Jena — a sort of philological essay, in which 
the author seems to regard the ancient expressions usually 
considered as oaths by inanimate things, to be nothing more 
than instances of strong language implying only com- 
parison. Thus in the Odyssey, when Ulyssos in disguise 
calls on the "Hospitable Board and Hearth of Ulysses to 
witness the truth," this author teaches us to suppose that 
Homer means his hero merely to say, "as surely as I am 
a poor wanderer at the Board and Hearth of Ulysses, ho 
surely, &c." But can this ho admitted, when in this very 
passage he calls his assertion "an oath," and we find 
mingled with such an appeal to inanimate things, the 
direct attestation " by Jove 7 " I cannot help regarding the 
translation of Pope, far mora natural : 

" Thou first be witness ! Hospitable Jove ! 

And e( ery God inspiring social love ! 

And witness every Household Power, that waits. 

Guard of these fires, and Angel of these gates !" 

Odyss: xiv. 160. 
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iiifurriog the guilt of peijury, whilst they pledged 
themselves to a falsehood * ; yet we shall see reason 
for inferring that, in the majority of cases, such 
oaths implied either in their original an attribution 
more or less of divinity to the object by which they 
were sworn ; or in the swearer, the reckless vaunts 
of infidelity and atheism. Thus jEschylus repre- 
sents the bold bearing of Parthenopaeus to have 
shown itself in such blasphemy — 

liy his spear he sicears, 
Whicbi as he i^aspa, he dares (a venerate 
Mure than a God, and dearer to his eyes 
Tlian the sweet light of heaven. By this he swears 
To level with the ground these walls of Thebes, 
Though Jove himself oppose himt. 

This was by no means an unusual oath, if we con- 
sider the representations of the poets, as we perhaps 
fairly may consider them, evidence of a previous, 
though probably a very liniited, custom. Nor 
was it confined to warriors or even men : females 
employed this oath. Euripides makes Antigone 
say, " Be the steel my witness, and the sword by 
which I swearl.*" Statius introduces Capaneus as 
boasting, " My valour and the sword I hold are 

• We have already mentioned this miserable expedieat 
among the Jews, when they swore by Jerusalem, the 
temple, their own houil, &c. In their case, it received what 
it deserved, the awful rebuke of Him who laolis to the 

t Septem adv. Theb. 530. t Phtcn. 1691. 
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my God*;" an expression which, perhaps, he bor- 
rowed from Virgil, in the well-known ejaculation of 

Mezentiiis — 

M> right hand, my God, 
And the spear 1 era poiaing, now befriend rae+. 

And Lucian tells us that the Scythians swore by 
their acinacea (a sort of sword), which they wor- 
shipped as their God, and by the wind ; the former 
representing death, the latter being an emblem of 
lifej. Some writers suppose that swearing by the 
sceptre, one of the forms inseparable from our 
earliest a^uaintance with classical antiquity, was 
identical with swearing by the spear, which was 
held by their kings as their sceptre. That it was 
connected with idolatry is made evident by many 
testimonies. Kustathius mentions distinctly that 
Cseneus erected a spear, and commanded it to be 
worshipped as a God§; and Justin declares that, 
from the earliest date, the ancients worshipped their 
spears as their go(ls||. No wonder Agamemnon 
called the oath he swore by his sceptre a great and 

• Theb. iii, S13. 

t ^n. X. 773. Dextra raihi Deus, et lelutn ijUoU missile 
lihro, Nuno adsint. 

X Lucian, in Toxari. in Scytha.. v;« iinditsi, Ksi z<E^'>.^3ir 

S Bust, in lUad A. Some consider this tradition ta the 
work only of fancy. 

II Justin. Epit. Trogi Pomp. lib. 43. Quoted in Sohuti. 
.^Bch. Septem adv: Theb: 531. 
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solemn oatli*. It is certain that this form of oath 
prevailed through almost all the countries of the 
north ; it can be traced among the Danes, and 
also our Saxon ancestors. With many other forms 
savouring of paganism, it was forbidden by autho- 
rity in the sixth synod-f-; and the Council of 
Constantinople excommunicated those Christians 
who swore by Heathen oaths. 

Among the Arcadians, as we learn from Hero- 
dotusf, the most binding oath was by the waters 
of the Styx, a fountain in their country. 

Of their oath by the souls of the departed, we 
have different instances upon record ; among the 
rest, that celebrated burst of Athenian eloquence, 
when Demosthenes swears by the patriots who 
fell in battle at Marathon§. So Propertius, " I call 
to witness the ashes of my forefathers || ;" and 
again, " By the bones of my mother and of my 
father, I swear to thee : if I deceive thee, alas! let 
the ashes of both weigh heavy on my soul." So in 
Silius Italicus, " By the head of my noble father, 
and no divinity is more sacred, I swear^." But 
we need not multiply instances; the classical remains 
of Greece and Rome abound with them : but not 
more abimdant are they in those remains, than are 

• II. A. 234. t Du Cange, De Jur. Vet. 

J Erato, 47. f PcoCorgna. 

H Propertius, lib. ii. Eleg. 20, v. 15. 
% Sil. Ibil. L. 10,438. 
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the degrading facts in the records of tlie Christian 
church, which testify how Rome Christian, in this 
point, as in others, willingly and closely followed 
the example of Rome Pagan. These oaths are just 
tantamount to those, which Christians swore so 
freely by the souls of the saints and the faithful 
departed. Thus, when we find Helen* swearing a 
sacred oath by the head of Menelaus; and Ilio- 
neus-f, in his address to Latinus, swearing by the 
fates of -Eneas, and by his powerful right hand ; 
and the Pythagoreans J swearing by Pythagoras, 
our thoughts are involuntarily carried onwards to 
those days of strange mental thraldom and bigotry, 
when Christians swore by the safety of the Apo- 
stolic see and the Popes; when monks swore by 
their abbot's foot, and Norman warriors by their 
earl's hand, and the head of the Emperor §. But 
of these, hereafter. 

We must not omit to mention the custom preva- 
lent among the Greeks, of swearing by their tutelary 
deities ; the Argives by Juno, fee. ; the Ephesiana 
by Diana. They swore also by the deities who 
presided over their respective arts and callings. 

• Eurip, Helen. 834. + ^n, vii., 23-1. 

I Potter. Do Jur. § Du Cange. 




CHAPTER IV. 
ROMAN OATHS. 



Noma is said to have established among the Ra- 
mans, as their most binding pledge of truth, an 
oath by the goddess Fides : whether this was any 
thing more than their solemn affinnation upon their 
faithful word, does not, I think, appear. Certainly 
one very ancient form, if indeed it is to be regarded 
aa an oath at all, seems to have been, " I promise," 
or, " I speak the truth from the thoughts of my 
heart;" " from my conscience*." " Per fidem," 
however, is an adjuration which Virgil connects 
with a direct appeal to the Gods above as witnesses 
of the truth f. 

One of the most ancient forms of oath, either in 
Greece or Rome, was that of slaying an animal, 
very generally a swine, and imprecating the curse 
of heaven, in case of falsehood, to fall as inevitably 
on the perjured head, as death was the fate of tliat 
victim. Very frequently they first cut oft' part of 
the animal's hair, and distributed it among all who 
were to share in the obligation. We find this form 
of adjuration fully described in Homer J. Livy 
represents himself as merely giving the substance 



t MneiH: ii 



)i sententia. Cic. Acad. Qua>3t. iv. 47. 
41. t Horn. II. iii. 290. 
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or outline of what was recorded at great length in 
their ancient books; and assures ua there was no 
older covenant upon record than that which he has 
described'. It was the agreement between the 
people of Rome and Alba, previously to the combat 
between their champions, the Horatii and Curiatii. 
The words of the oath, uttered on the part of the 
Romans with all religious fonn and ceremony, were 
these; " Hear, O Jupiter! Hear, thou Holy Priest 
of the people of Alba ! Hear thou, O people of 
Alba I As those particulars openly, first and 
last, have been recited, out of those tables, with- 
out malicious fraud, and as they are most rightly 
understood here to-tlay, the Roman people will not 
first fall away from those terms of the covenant. If 
they should first, with public counsel and mahcious 
fraud, fall away from them, do thou, on that day, 
O Jupiter, so strike the Roman people as I strikef 

• Livy, I. 24. 

t Many of the ancient Roman coins represent this form 
oistrikiug a league. They used the word *' to strike," " to 
cut an agreement," &c., buth in Greek and Latin, from tbii 
practice. 1 have been favoured with some specimens from 
the British Museum, ofwhiuh the accompanying wiwd-cuts 
are faittaflil copies. 
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this swine : and so mucli the more do tliou strike, 
as thou hast greater might and power !" 

An ancient form in the Roman state, was for tlie 
juror to hold a stone in his hand, and to imprecate 
a curse upon himself, should he swear falsely, in 
these words: " If I knowingly deceive, whilst he 
saves this city and citadel, may Jupiter cast me 
away from all that is good, as I do this stone." 
Polybius, than whom no author, ancient or modem, 
can he relied upon with greater safety, gives a full 
account of this oath, and calls it the oath " Per 
Jovem Lapidem *."" This name, some say, was 
given to this jieculiar oath, in consequence of a 
marble statue of Jupiter, which was in the Capitol. 
There was also, we learn, an altar on the left of the 
steps to the senate-house, on which solemn oaths 
were taken. It is with reference to this oath, that 
we find St. Augustiii's memorable words, " The 
stone does not hear you swear, but God will punish 
you if you break your oath-f-." " That indeed by 
which you swear [the stone] is no God, nevertheless 
the only God will take cognizance of your oath." 

I have dwelt, longer than my inclination would 
have led me to do, on the various forms by wliich 
either the name of the great God was directly pol- 
luted, or by which creatures were impiously made 
to share the honour due only to his holy name ; 

■ Polyb. iii. 25. <!<'« XXr .a™ t, iraJ^iiv ih,. 

t Augu«tin, i\e Civilate Dei, 
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I)ut I thought it necessary to do so for the elucidation 
of our subject, and for the safer application to our 
own practice of the principle of Clemens Alexan- 
driniis, " From much swearing, comes false-swear- 
ing* ;" or rather, I have been led to believe, that 
such an examination would enlighten our minds and 
enable ua to form our judgment more safely as to 
the true spirit of our bleflsedLord'smandate: "Swear 
not at all." And we must therefore dwell still some- 
what longer on the practice of swearing in Rome. 

Another form to which we have already been 
obliged to refer, was : " By the health and by the 
genius of the emperors." There is something very 
curious at first sight, but on investigation, very 
intelligible, in the distinction made by the early 
Christians, as to this form of oath. They were 
willing to swear, " By the safety of the emperor-f-," 
because, as they said, his safety could come from 
God only; by whom, therefore, they then swore. 
But nothing could induce them to swear by his 
Genius or Fortune ; because, they saw in that oath, 
an acknowledgment of another god. For the 
Romans deified both Genius and Fortune. This 
practice of swearing by the safety, and hy the 
Genius of Ciesar, though a rash and common oath, 
was instituted by solemn vote of the senate, aft«r 
the murder of Julius Ctesar+. 



Y Tertullian in Apologet. 



: Did. lib. xliv. I 
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What was the precise view taken by those who 
prescribed this oath, admits of douLt. \ATiether 
their abject flattery led them to profess that the 
safety of the emperor was dearer to them than tbeir 
own ; or whether they meant to attribute to him 
somewhat of the di\'ine nature, is by no means 
evident. Perhaps some took the one view and some 
the other ; whilst the majority probably had a con- 
fused notion merely of honouring him above the 
rest of mankind. Puffendorf adopts the first view, 
but in the same passage gives a sufficient warrant 
for the second. " For they did this [they swore 
by the safety of the emperor, and esteemed such an 
oath more strict and sacred than those in which the 
name of God is immediately invoked,] not as think- 
ing there was any Divinity in their princes whilst 
alive, nor as imprecating tlieir displeasure if any 
one spoke false ; but because many of them, either 
in good earnest, or at least in flattery, intended 
hereby to show that they preferred their prince's 
safety to their own ; and therefore looked upon it 
as a more horrible perjury to devolve the wrath of 
God upon him than upon Ihemaehes. So that the 
sense of those protestations was properly this: — 
So may my prince be happy and safe, as I per- 
form' what I now promise, that is, unless I fulfil 
my engagements I desire the Divine judgments to 
light on my princes head^'' At the same time 
Puffendorf makes the following quotation from 
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Vegedus, who is reciting the Christian Soldier's 
oath : " They swear by God, and by Christ, and 
by the Holy Spirit, and by the Emperor's Majesty, 
which, next to God, is to be loved and to be wor- 
shipped by mankind, for when our prince hath 
been once invested with the title of Augustus, we 
are to pay to him, as to a present and a mortal 
God, faithful devotion and most watchful Ber%ice*." 
Whilst we find the names of all their gods and 
goddesses, at various times appealed to, and hear, 
from eye and ear witnesses, of the practices unhap- 
pily prevalent in Christian Italy as relics of ancient 
times, we ought not to consider that information as 
the end of our inquiry, but carry on the examination 
further, with a view of learning our own national 
errors, and of amending what is wrong among our- 
selves. We shall find Protestant England very far 
from guiltless in this point, TertuUian -f-, in his work 
on Idolatry, laments, that even in his day. Christians 
used heathen oaths unwittingly. We do the same. 
He mentions the words " Mediusfidius and Meher- 
cule," as instances of the bad habit. In Italy it is 
of very frequent occurrence to hear an oath sworn 
by the face of Bacchus, by the body of Bacchus, 
by Diana, &c. How often do we hear our own 
countrymen swear, " By Jove," " By my lifej," 
which is a very classical and a very unchristian oath. 



' PufTendorf, i\ 

% '■ Ita \n-\ 
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Nay the low, vulgar exclamation, " My eyes," with 
its " kindred crew," with often a curse which makes 
one shudder preceding it, has its type in heathenish 
impiety* Whilst their " Dii me perdant'" is so 
thoroughly and lamentably transfused into our lan- 
guage, as to have made us a proverb and a by-word 
among our neighbours. And here I cannot pass 
on, without observing, that as the common rash 
oaths which are heard in our streets and the haunts 
of the impious and thoughtless among us, may be 
traced to heathen origin, so is the only authorized 
form of our judicial oath, or imprecation of God's 
vengeance, a counterpart only of rash pagan swear- 
ing. We have abundant testimony to the fact. 
Thus Plant us, 

" .sot may Jupiler, Juno, Ceres, 
Minerva, Latona, Hope, Help, Virtue, Venus, 
Ciistor, Pollux, Mars, Mercury, Hercules, 
Sumaous, Sol, Saturn, and all the gods luve uo 
As, &c." 

Thus too, Cicero, 

SO J, I pray the gods to be favourable to 11105." 

There is a most extraordinary oath recorded by 

• Ovid Eleg. iii. 3, 10. 

+ In all these instances the Latin word is "Ita," the word 
generally used inOxford. AtCambridge,taTittold,lhey prefer 
the word " Sic," a word not at all less classical. " Sic ta Diva 
poCens Cypri." Muratnti tells us, that " Si" is used in (his 
n that has classical authority in its &vDur, if 
the reading be correct in Ovid. " Si cadat ira maris," Sec. 

J Bacch. A. 4, 8c, viii. v. 51. f Div. c. 13. 
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Plutarch *^ which, we fear, has not been without 
its match in modem times. It was the case of some 
young men, who had been seduced into a conspiracy, 
and who were compelled to swear a solemn dreadful 
oath, after tasting the blood of a murdered man, 
and laying their hands upon his vitals. 

The practice of swearing a multiplicity of oaths 
in attestation of the same thing, and by various 
divinities, seems to have been very prevalent in 
pagan Rome, as it was in Greece. From this 
heathen custom probably, with innumerable other 
immoral and impious practices, Christian Rome 
derived it. And we may reasonably believe that the 
repetition of the oath, and the number of the names 
by which it was sworn, secured al>aut the same 
quantum of additional truth and sincerity in both. 
Of this practice we have an example in the pas- 
sage of Plautus above quoted; thus, too, in the 
satire of Juvenal-f to which we have already 
referred : and when Medea would bind jEgeus by 

* In Popliook. 

t Sunbeams and thiinderbolls he boldly cites. 

And all the darts of Cirrha's lord invites ; 

The spear of Mors lie resolutely dares, 

By the full quiver of Diann swears ; 

Fallas and all her terrors hear him brave, 

Aiid him, whose trident stirs tlie Mgeaa wavu I 

Whatever arms the arsenala of light 

Prepare, for puoiahment of impious wight, 

He dares them all ! — 

Sat. xiii. 75. Badham's Tratislalian, 
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a solemn oath, ami lie says', " Enumerate the gods, 
by wlioni I Bhall swear,'" her reply is, " Swear by 
the sun, my father's father, putting also together 
with him the whole race of the gods." 

A very extraordinary form of oath, by which the 
astronomer Vettius Valens bound his disciples to 
secreay, is quoted by Selden-f: " I adjure thee, 
most honoured brother and your fellow students, 
by the starry vault of heaven, by the circle of the 
zodiac, the sun, the moon, and the five wandering 
stars (liy wliich universal life is governed), by 
Providence itself, and Holy Necessity, that you 
will keep these things secret, nor divulge tlieni 
except to those who are worthy, and are able to 
make a just compensation to me, Valens. To those 
who observe this may all the above-named Gotis be 
propitious, be their life strong, and all tilings suc- 
ceed well. On those who break this oath may the 
contrary fall ; may the earth not bear their step, 
nor the sea allow them to pass over it. Be they 
childless ; be their mind blinded ; and though cul- 
tivated, let it bring them a life of tlisgrace, devoid 
of good. And if there be any retribution of 
good and bad after death, there also partake they 
of the same fate." A curious oath, not very unlike 
this, either in the number of divinities summoned 
to attest it, or in the identity of some of them, 
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is recordetl by Polybius as having been taken 
by the contracting parties in the league between 
Hannibal and the representatives of Carthage on 
the one part, and Xcnophanes, the ambai^sador of 
Philip, for his master and the MacedonianR on the 
other part. " In the presence of Jove and Juno 
and Apollo, in the presence of the tutelary deities 
of the Carthaginians, and Heicules, and lolaus^ 
in the presence of the Gods who accompany hosts 
to battle, and the sun, and the moon, and the earth; 
in the presence of rivers, meadows, and waters ; in 
the presence of all the Gods who preside over Car- 
thage ; in the presence of all the Gods who preside 
over Macedon and Greece ; in the presence of all 
the Gods, who take the charge of wars, as many as 
are present and watch over this treaty, Sic*." 

So in the times of superstition and darkness, pro- 
fessing Christians would swear by tlie Almighty, 
and by angels and archangels, and saints, and the 
pope's see, in attestation of one and the same thing. 
They swore, too, on the Iiodies and tombs of the 
saints ; and often went, for this purpose, from one 
sepulchre to another. For example, in the year 
757j Tassilo* promised fealty to King Pepin, and 
to his sons Charles and Carloman, on the body of 
St. Denys, and not only (here (ibi), but also on the 



■ Polyb: vii. 2. 

-h EKinhacd do Tassilont. He<: Du Car 
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bodies of St. Martin and St. Germain, he swore to 
be faithful all his days. All these oaths he broke, 
unless historians wrong hini ; and he was sent to a 
convent for the rest of his life. 

Among the Greeks*, on important occasions, we 
find persons taking an oath to give counsel to the 
best of their judgment. In Borne, the consuls 
swore, when entering upon their office, to discharge 
it faithfully; and, on retiring, they swore that they 
had discharged its duties with fidelity. The faet 
is so indisputable, that merely for proofs sake, we 
need not appeal to any recorded individual case. 
There is, however, so remarkable an instance men- 
tioned by Cicero of himself, and so full of infor- 
mation on a point of internal practice at Rome, 
tliat I am induced to believe my readers will not 
think its insertion here irksome. When, at the 
expiration of the year of his consulate, Cicero him- 
self was desirous of addressing the assembled 
Romans on the manner in which he had discharged 
the arduous duties of his station, the Tribune 
authoritatively forbade hiin, and confined him to 
the mere oath ; when he raised his voice to the 
loudest pitch, and swore not the prescribed oath, 
not (as Plutarch expresses it) his country's oath, 
but one of his own : " The commonwealth and this 
city, have been saved by me alone !" And all the 



' Xen. Anab., Lib, v 
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people with one accoril, and one voice, swore that 
it was true*. 

Generally, too, the whole people were compelled 
to swear to ratify whatever the prince ordained : 
and this oath was to b^ renewed every year-f^. 

Of the value of these sweeping oaths, we have a 
very good criterion in Tacitus. The whole senate 
were compelled to take one and the same oath, 
involving the character of individuals: " some, says 
the historian, came forward voluntarily, others 
reluctantly, each when his name was called; and 
those whose conscience shrunk from the oath, had 
recourse to every expedient and subterfuge to evade 
the plain sense and real meaning of the oathi." So 
did they, and so will worldly men ever do. 

We must not leave these two chapters on the 
oaths of Greece and Rome, without quoting the 
sentiments of Polybius on the different degrees of 
faith and obligation in which they seemed to him to 
bind the conscience among each people respectively. 
In citing the opinion of this most candid and 
upright and dispassionate, as well as most accurate 
and well-informed historian, we must not forget 
that prejudice might have given a colouring even to 
his picture. At all events, nothing was more 
frequent in those ages than sweeping diarges and 

• Cic. Ep. ad Mot.. Lib. v. 2.— Orat., Pison., c. 3.— Plut: 
in Cic. Vit. 
+ Tae, Annal i. c. 7, 3.; x\i- 22. 
J Tac. Hist. iv. 'II. 
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couTjter-cliarges, criminations and recriminations, 
on the ground of perjury and breach of faith. 
Thus, we find " Greek Faith," " Punic Faith," by- 
words at Rome; whilst the Persians were subject 
to the same accusation at the hands of the Greeks ; 
and among tlie Greeks themselves, when Aris- 
tophanes pours out, in Athens, invectives on the 
same score against the Spartans, he well knew what 
would be acceptable to an Athenian audience. 
The testimony of Polybius runs thus : — 

" The great superiority of the Roman consti- 
tution appears to me to consist in their sentiments 
towards their Gods ; and what seems to he held as 
a reproach among other nations, appears to me to 
be the preservative of the Roman state, a super- 
stitious reverence" for their divinities; for this 
principle is carried to such an extravagant pitch 
among them, that nothing can exceetl it, whether 
in the lives of individuals, or the general conduct 
of the state. A circumstance this, which to many 
might seem marvellous : I, however, am persuaded 
that they adopted this system for the sake of the 
body of the people. Had tliey had to form a 
commonwealth of wise men only, such a system 
would perhaps not have been necessary ; but since 
every populace is full of levity and lawless desires, 

• AuriUlf^ni.,. The. word employed by St. Paul when 
describing the staie of Athens, and which our translators 
render " too auperslitious,*' h an adjective in the compara- 
tive degree, derived from this word, Acts xvii, 22. 




ROMAN OATHS. 

anger uncontrolled by reason, and impetuosity of 
temper driving them on to violence, the only 
expedient left is to restrain them by invisible ter- 
rors and such-like alarming fictions. The ancients 
consequently, in my opinion, brought in their 
doctrines about the Gods, and the affairs of Hell, 
for the belief of the people, not at random, and by 
chance. But, much rather do they of the present 
day seem to be acting with rashness and a want of 
reason in rejecting them. One consequence, out of 
many, is this; that whilst, among the Greeks, if 
the public officers of state have the value of only 
one talent intrusted to them, let them have ten 
sureties, and as many seals, and twice as many wit- 
nesses, they cannot be faithful to their trust ; 
among the Romans, whether in the magistracies or 
embassies, let them have never so large a sum in 
their hands, they discharge their trust in conse- 
quence of the pledge given merely by their oath* ; 
and whilst, among other people, it is rare to find a 
man abstaining from peculation, and guiltless of 
wrong, among the Romans it is rare to find any one 
detected in an act of dishonestyf-." 

* This reference of the honesty of the Romans (o their 
reverence of an oath, must not be forgotten, whenever the 
expediency of retaining Oaths of Office may b« under con- 
sideration. I think, however, that Folybius is not in the 
least contrasting the value of an oath with a hare promise 
among the Romans, but Roman integrity, as the offgpring 
of a rehgious principle, with the perfidy of the irreligious 
Greeks. 

t Polyh,. b. vi„ c. 56. 




OTHKR FORMS OF OATH IN 
ANCIENT WORLD. 



The Persians, as we learn from various ancient 
authors, swore by " Mithra." There is somewhat 
of doubt as to the identity of the deity worshipped 
among them under that name, in consequence of 
Herodotus having plainly stated that Mithra 
was the Persian name for Venus*; whereas moat 
writers represent Mithra as the sun, the same with 
Apollo, and with Osiris-f. Be this as it may, 
Xenophon introduces Cyrus as binding himself by 
that god in an oath, the conditions of which ran 
thus r — " I swear to thee, Lysander, by Mithra, 
never, when in health, to take my chief meal before 
I have discharged the duties of exercise, fecj" 
The Indians swore by a stream that flowed from a 
fountain held sacred by the Magi. This oath is the 
same in kind, though I have not ascertained whether 
it is identically the same with their oath now taken 
by the " Waters of the Ganges." The Syracusans^ 
were sworn laying their hands on lighted torches ; 
the lonians, by colewort ; some individuals, aa 
Athenseus tells us, by cabbages. 

t SlatiuB Thab. i. 720. 
$ See Du Cange, De Jur. Vet. 
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For not only had different nations different forms 
of oath; individuals had their own favourite form 
ill those days, as they have had in later times, when 
the practice was less excusable. And not only did 
men select an oath for themselves, but philosophers 
instructed their followers to adopt their master's 
oath ; at the same time, probably, not feeling dis- 
pleasure should the pupil instead of adopting the 
oath used by his master, swear by his master's 
name : a practice very frequently adopted. 

Sometimes, and naturally too, their choice was 
guided by their occupation. Thus, an old weather- 
beaten pilot (no leas a personage than the renowned 
Palinurus) swore by the " rough seas* ;" and pro- 
bably Chaucer's representation is not far from the 
truth, when he makes Theseus swear " By Mighty 
Mars the Hed-f-." Pythagoras swore by the air he 
breathed, and by the water he drank; Socrates by 
a dog and a plane-treej. Tradition, indeed, inti- 
mates that these and other countless frivolous oaths 
were the consequence of a prohibition of Bha- 
damanthus, who forbade as irreverent towards the 
immortals and dangerous to men, the introduction 
of the name of any of their own country's gods 
into an oath. A scholiast on Pindar informs us, 
that to avoid perjury, the ancients used to stop 
short in their form before the name of any divinity 
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escaped their lips : thus, " No, by," — " Yes, by." 
To such wretched sliifts will men have recourse, 
whose minds are under the influence of superstition 
and not of a sincere religious principle. What 
were the real views of Socrates, or of any other 
philosopher, in adopting these forms of oath, it may 
not be easy to determine. Was it to ridicule the 
solemn oaths by their gods on frivolous occasions, 
so prevalent in their times? or was it to withdraw 
their countrymen from a belief in those unnumbered 
Deities, whose names had been a disgrace even to 
unassisted reason ? Whatever was their motive, I 
think it is very clear that somewhere or other, by 
some nations or individuals, the objects by which 
men swore, were in the great majority of cases 
regarded as divinities, however absurd and in- 
credible a folly it may appear to us now. 

This point seems to me, one of considerable im- 
portance, and though, by the very nature of the 
subject, we cannot establish our opinion universally, 
we may, if I mistake not, carry on an induction 
which will approximate very nearly to legitimate 
proof. When Epiphanius*, for example, tells us 
of a teacher, who compelled his followers to swear 
by salt, by water, by air, by wind, by the earth, 
and by heaven, we must not separate from this, 
such information as Menander-f- supplies us with; 

* Rjiiphan. Adv. Hseres. Lib. i. 
t Mennn. Frag. 354. 
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" Epicharmu9 says that winds, the sun, the earth, 
water, fire, stars, are the Gods." When we hear 
that Socrates swore by the dog, the comment upon 
that philosopher's practice, hy the impious Lucian, 
must not be forgotten; "What think ye? does 
not the dog appear to you a divinity ? See you 
not how great in Egypt is Anuhis, and in heaven 
Sirius, and among the infernala Cerberus*?" 
A very strange assertion startles us in the Greek 

* On this Buhject, however, I cannot speak without con- 
siderable doubt, as to the general conclusioD, which upon 
the whole, I have heen induced to adopt. There are many 
contradictory facts and opinions on record. Spencer (De 
Leg. Hob. i., c. 11.) takes the same view with that which I 
have adopted in the text. Among other expressions bearing 
the same way, he says, "The Israelites departing ttojn the 
law and worship of God so frequently, swore by false Gods, 
because they were considered in that manner to ascribe 
divine honour and worship to those gods. And perhaps, he 
will not err from the truth who shal! fondude that, the 
Israelites so often swore by such Gods, with a view of con- 
forming themselves to the manners of the Egyptians, which 
they held in high estimation. For, as Pliny relates, the 
Egyptians in their oaths reckoned parsley and onions 
among their Gods, and paid them divine honours." The 
question is also discussed at some length hy Puffendorf, 
who had adopted a different view from the one which I have 
offered in the text. "Such forms, he says, we are to esteem 
as merely jocular. They swore by those not as by Gods, 
but to avoid swearing by the Gods, when hy the preutice of 
the generality of men, it was grown into an ill custom to 
apply oaths as the supplemental ornament of speech." 
He then refers us to Apollonius in confirmation of his own 
view of the subject; and toApnleius and Bishop Sanderson, 
as having espoused the opposite opinion. — B. iv. ' 
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comedian, " At that time no man swore by any of 
the gods, but all by birds; and even still, when- 
ever the man intends to cheat another, Lanipon 
swears by the gtjose*." And when we find them 
swearing by colewort and all vegetables, as well as 
by animals, can we forget the fact of which Juvenal 
so pointedly reminds us : — 

Who knows not 

Gods to adore ii 

This at the crocodile's resentment quakes. 

While that cdires the ibis, gorged with snakes ; 

And where the radiant beam of morning rings 

On shattered Memnon's still harmonious strings, 

And Thebes to ruin all her galea resignB, 

or huge baboon the golden image shines ; 

To mongrel curs infatuate cities bow. 

And oats and fishes share the Sequent von'. 

There leeks are sacred, there tis crime in sooth 

To wound on onion with unholy toolh, 

Yti pious nations, in whose gardens rise 

A constant crop of earth-born deities. 

Sat. XV., Badhau's Trans, 

If one page of Pagan antiquity tells us of oaths 
taken in the names of beasts and creeping things, 
fowls of the air, and fishes of the sea, and what- 
soever walketh through the paths of the sea; 
Bwom, too, by tlie trees of the forest, and the herbs 
of the field, by rocks, and stones, and mountains ; 
another page as clearly announces all these, though 
they be far lower in the scale of creation than man, 
as numbered among the " Gods many, and Lords 

* Arislophan. Aves, S20. 



146 



OTHER FORMS OF OATHS 



many" which the wickedness, or folly and igno- 
rance, of our race had multiplied. Even when we 
find in one passage men swearing by the bones, and 
souls, and memories of their parents ; another tells 
us that these too had been raised to be objects of 
religious reverence and adoration *, 

Before we leave this part of our inquiry it may 
not be thought out of place to compare the record 
of Herodotus, when relating the practice of bar- 
barians, with the language of ^schyliis, when 
describing a solemn ceremony of Grecian chieftains. 
" The Scythians," saith the historian, " solemnize 
their oaths, on entering into a treaty, thus : Pour- 
ing wine into a large earthen chalice, they mingle 
with it the blood of those who, by an oath, are 
striking the treaty, cutting the body witli an awl, 
or making a small incision into it with a knife, 
afterwards dipping a scimitar, and arrows, and an 
axe, and a dart : and when they have done this, 
they make many imprecations ; and then, not only 
the contracting parties, but those also among their 
suite, who are of highest dignity, drink thereof^." 
How close a parallel runs between this last circum- 
stance and the solemnization of many treaties 
among the potentates of Christendom, to which we 
shall hereafter allude. The pen of ^schylus, in 
lines which LonginusJ cites for testimony of the 



.s above, Silius ICal.. b. 1 
X Long. Da S 
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bold and heroic genius of the tragedian, puts the 
ceremony before our eyes, with the life and colour- 
ing of a master-pencil* r — 

Suven valiant chiefs 
Slew on the black-orh'd shield the vietim-1)ull, 
And, dipping in the gore their furious hands, 
In solemn oath attest the god of war, 
Bullona, and the carnage-loving power 
Of terror ; sworn from their firm base to rend 
Tliese walls, and lay their ramparts in the dust, 
Or dying, with their warm blood steep this earth. 

Sadly degrading as these customs are to our 
race, — customs which remind us that in religion, 
when the mind is not enlightened hy revelation, 
there is much less difference than most of us per- 
haps are accustomed to consider, between the 
civilized countries of tlie world and those which are 
called barbarian, still I doubt much whether these 
practices have not been equalled in their absurdities, 
and impieties, by such as have in former days pre- 
vailed in Christendom, telling ua how little a 
corrupt Christianity in its worst form ranks 
above heathenism. Certainly if the guilt increases 
in proportion to the light against which the offence 
is committed, a comparison between these follies of 
pagan times, and the frequent prostitution of the 



* Septem. v. Theb. 4S. I am not acquainted with any 
evidence of sucU a custom having prevailed among the 
Greeks, subsequently to the heroic ages. 
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most sacred rites of our holy religion in past ^es, 
leads uH to serious reflections on the inconsistent 
conduct of men, who profess to receive the Gospel 
of truth, and peace, and charity. 



CHAPTER VI. 



Without repeating what we have already alleged 
under a previous branch of our inquiry, when we 
spoke of the lawfulness of Christian oaths, and the 
present state of them in our own country ; we may 
observe, in tracing their history among professors 
of the Gospel, that the probability is very strong, 
that the primitive Christians habitually shrank 
from taking an oath. If they swore at all, it was 
on some very solemn and extraordinary occasion. 
Their general rule was not to swear at all. But (a« 
Augustin", in a passage already quoted, acquaints 
us, in terms of great regret and lamentation,) 
the ancient custom of swearing in process of time 
prevailed among Christians, as the fruit of a most 
corrupt state of moral principle and feeling. It 
was admitted however, " not in order to check the 
progress of wrong, but that perjury also might be 
added to our crimes." 

Still the readiness with which Christians came at 
last to swear was, as it appears, the work of time, 
spreading gradually among them as they mingled 
more and more with their Pagan neighbours, and 

* Aiig;HpCivilale Dei. 
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departed furtlior from tlieir original principles. 
For some time they only called, " The truth to 
witness," regarding that form as a solemn oath, the 
appeal being made to God, who ia himself " The 
Truth." " Whatever we speak, ^ in the presence 
of God, says Athanasius, " we Christians consider 
as spoken under an oath*." But this practice of 
swearing, " By the truth," was, in after ages, 
perverted into a cloak for perjury, as we are ex- 
pressly told in the laws of Charlemagne -f*. A 
translation of the whole section to which we refer 
will not, I hope, be unacceptable to my readers. 

1 " All men are to be diligently admonished to 
avoid perjury, not only when the oath is sworn on 

I the Holy Gospel, or the altar, or the relics of saints, 
but also in common conversation. For there are 
some who swear ' By love and by truth,' and 
avoid an oath on the name of God, ignorant that 
God is the same as love and truth ; as the Apostle 
John says, ' God is love,' and also our Lord him- 
self, in the Gospel says, ' I am the truth,' who- 
ever, therefore, swears by love and truth, swears by 
God, Also must we take care not with pharisaical 
superstition to honour the gold more than the altar, 
lest the Lord should say to him [who does so], 
' Thou fool, which is the greater, the gold, or the 
altar which sanetifieth the gold.' It seems, besides, 

*■ Athati; ad Emp: Const: Apol: 
+ Charlemagne, Caiiit, Lxiii, 
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right to lis that he who has to swear by the saints, 
should swear fasting, with all honesty and in the 
fear of God ; and let every one be assured that he 
will give an account to Grod, wherever it be, whether 
in the church or out of the church." 

It is moreover certain, notwithstanding the first 
reluctance of Christians to take an oath, that the 
practice of swearing upon the Gospels became, after 
no very long period, generally prevalent in Chris- 
tendom. Ancient writers tell us that Christians 
borrowed this practice from the Jews, who were 
accustomed to swear laying their hand upon the 
Ixxik of the Law*, regarding that as the only 
binding oath. Even in as ancient a church his- 
torian as Sozomenua we read that, " Euagrius 
swore to the Emperor Theodosius, laying his hand 
on the holy Book of the Gospelsf ," The celebrated 
Pelagius, when charged with some evil designs 
against Vigilius, disclaimed them by an oath which 
he swore, holding the cross atnd the Gospel on his 
head. Even the very form which is now prevalent 
in our courts of justice, that of holding the book 
and kissing it, was of very early introduction into 
Christendom. Arsenius:^, an ancient bishop, re- 
cords of Ingeltrude, wife of Boson, that she swore 
an oath to Pope Nicholas, in these words : " I, 
Ingeltrude, swear to my Lord Nicholas, the chief 

• Sou Stlrlcn, II.. 1 1. !■ Sozomenus de Euagrio. 

I Du Gauge, 1607. 
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pontiff and universal pope, by the Father, the Son, 
and the Holy Ghost, and these four Evangelists of 
Christ our God, which I hold in my own hand*, 
and kiss with my moutk,'" &c. 

The gospels were generally put upon the altar, 
and the juror's hand laid on them. Sometimes, 
though at a much later date, they swore upon the 
missal, of mass-book, at other times by the t^anon 
or rule of the church in which they were, some- 
times by the relics. 1 1 would be endless to enume- 
rate the different modes by which these appeals to 
heaven were made, but it may not be unprofitable 
or uninteresting to specify some of them*. A 
letter, in which those who have llie good fortune of 
knowing liim, see only the usual marks of the 
author's profound and various knowledge, but 
which otherwise might be cited as an instance of 
uncommon research, written by Sir Henry Ellis to 
the Earl of Aberdeen, as president of the Society 
of Antiquaries, " On the History of Bracelets," 
contains a passage of great interest in our present 
inquiry. " Amgrim Jonas, in his work on Iceland, 
speaking of the pagan rites which were used in the 

* Attempts we And, were often made by authority, to 
check such oathg as were blasphemous, or savoured strongly 
of paganism. It was made a capital offence to swear "By 
the hair or the bearU of God." " Ultimo supplicio Bul(jicia- 
tur." Ivon; xii. 32. By another decree, similar oaths were 
forbidden to a clergyman on pain of deposition, and to a 



layman on pain of i. 



ijig the anathema of the Church. 
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uhief temple of Southern Iceland, in the isle of 
Kialames, describes a bracelet of twenty ounces 
weight, which was kept upon the altar, which being 
sprinkled by the blood of victims, was touched by 
those wlio took any solenm oath. He says it was 
either of silver, or of silver and brass mixed. He 
adds, in another page, that for this purpose it was 
worn on the judge's arm during trials. Arngrim 
Jonas's bracelet," continues Sir Henry, "reminds 
me of a very remarkable passage in the Saxon 
chronicle under the year 876, where, when the 1 
Danes made peace with the English Alfred, at , 
Wareham, in Wessex, they gave him the noblest 
among them as hostages, and swore an oath to him j 
upon the holy bracelet." I must not withhold here | 
what has since fallen in my way, that some repre- 
sent the oath " in armilla" to mean, swearing by the 
knocker of the abbey gate, or rather perhaps the ring 
by which the door was pulled to : a practice which 
appears certainly to have prevailed. Others, pro- 
bably from an ignorance of such facts as Sir Henry 
Ellis has put together, confuse this oath with the 
form very general among the northern nations in 
ancient days, of swearing by their arms. We may 
observe, by the way, that this oath ttpon the arms 
was not, as some* have groundlessly supposed, by 
the utstrumenfs of the sacrifice, but by the war- ' 
riofs a]-m«, generally blessed by the priest ; an 
• SeeMaccr. 
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oath, with many others, forbidden in the sixth 
synod*. 

In our own country no more solemn oath could 
be taken than one sworn " by tlie abbey of Glaston- 
bury,^ This is distfnctly asserted in the Chronicle 
of Hobert of Gloucester, 

And greater oath none is 

Than by the old church of Glastonbury , whoso deep oath 



The history of every country supplies us with 
too great an abundance of oaths varied in number- 
less forms. Kings and subjects, priests and lay 
people, christians and infidels, men and women 
alike, seem to have thought it their privilege to 
choose their own oath. 'Whoever feels disposed to 
examine this part of our subject further, will find 
much information in Warton's Obseraatums on 
Chaucer. The Canterbury Tales offer us a melan- 
choly picture of the state of conversation among 
our forefathers in this respect. Some of their oaths 
are scarcely intelligible to us now without consider- 
able research. Others are curious though familiar 

I • Pope Nicholas, towards the latter part of the ninth 
century, in answer to an application for his guidance in 
various points, mentions the custom of bringing out abroad 
eword (if the word spalha is to be so interpreted) and 
swearing by it ; and he enjoins them to swear by God only, 
and on the Gospel. Lab: Cone; vol. ix. 
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to the generality of readers. The priest says — 

For on my portos here I make an oath ; 
meaning the case in which his breviary, or prayer- 
book, was kept. The giant is made to swear by 
the Saracen Deity Termagaunt*, whose violent and 
tyrannical temper has given a name to that idol's 
representatives among us. The greatest oath sworn 
by the Prioress, is " by St. Eloy." Among others 
we find " by St Paul's bell ;'" " by the good rood," 
i.e., the cross; "by God's book;" "by Christ's 
foot i" " by God's arms two ;" " by nails and 
by blood ;" with much which savours strongly 
of blasphemy, and from which piety recoils. " By 
ale and by bread" is an oath which corresponds 
with one of those trials by ordeal which so long 
disgraced our country, when the juror solemnly 
imprecated upon himself, in case of guilt, the curse 
of his food choking him ; whence, in many parts of 
the country at this day, it is a saying, if one of the 
company at a meal indulges in an untruth, " Take 
care, your meat will choke youf." We may observe 

* The more probable origin of this word is considered by 
some, to be TenaganB, an epithet of Diana, going by three 
names. Termagaunt or Trivigant is the name of a deity 
often mentioned in old romances. 

t Trials by drinking water, fite,, were very common 
through the Gentile world. (Guel Salden Otia Theolog. 
Eicercit. v. 24.) May they not have been derived from 
Numb. V. 24? See also Sir John D'Oyly's Sketch of the 
Constitution of the Kandyati kingdom ; and Lander's 
Records of Clapperlon, vol. ii., c. IB. 
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that, in the Catiterbury Tales, we have repeated 
instances of the form of words now retained in our 
judicial oaths, " As help me God," " So God me 
save." Would that our own age were free from 
like profanation of his holy name ! ! But, we hear 
now this form of oath too commonly in our streets, 
often mingled u-ith most hitter imprecations and 
horrible blasphemy. 

Selden*, who quotes Mariana as his authority, 
mentions an oath used by the Spaniards when 
making a covenant, which is couched in terms very 
characteristic of the age of Chivalry : " If I first 
designedly fail of this oath, on that day. Ye Powers 
above torment my body in tliis life, and my soul 
in the next with horrid tortures. Make my strength 
and my words fail. In battle let my horse and 
arms and spurs and subjects fail me, when need is 
the sorest." To this both parties answered Amen, 
and sometimes confirmed tliis oatli by sharing be- 
tween them the consecrated host. 

A most extraordinary form of oath (of the 
genuineness of which I know nothing, but that I 
found it in The Book of Oaths, reprinted in 1689) 
is recorded as having been taken by a Christian 
king, called the new King of Polonia, to the Turk, 
in the year 1573. " I promise and swear by the 
mighty God merciful, the maker of heaven and 
earth, and of all things that are therein — by these 
* Selden, ii. II. 
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holy evangelists, by holy baptism, and by Christian 
faith — that all those things that I know shall be 
manifested to high and mighty Soliman Emperor 
of the Turks, whose empire God certify. I will be 
friend to his friends — enemy to his enemies. I will 
be'a redeemer of his captives out of the hands of 
his enemie.s — there shall be no fraud or deceit on 
my part. If I shall neglect so to do, I will be an 
apostate — a forsaker of the holy commandments of 
the Gospel of Christians. I will say the Gosjiel is 
false and untrue. I will cross [oppose] both altar 
and priest — I will slay swine upon the font. I will 
deny the holy Trinity, and worship them [the 
swine]. I will pollute the altar, and will receive 
the curse of the saints, even as God shall behold 
me from heaven." 

Here I cannot but offer a remark upon the com- 
ments of two writers, each of much note in his own 
department, the modern Cocceius in his Comments 
on Grotius, and Donatus in his Notes upon Terence. 
Cocceius attempts to justify Christians in swearing 
by a creature ; whilst the very argument which he 
employs, proves only that the practice is one of the 
countless snares laid for perjury*. And Donatus 
" describes" an oath " by Castor and Pollux," as. 
" an ornamental form of swearing becoming females." 
Disgraceful as is an oath, when uttered in common 
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swearing l)y a man, it strikes ua with a liundred-fold 
more disgust when it comes from the lips of a woman. 
History abounds with instances of illustrious females 
indulging in this disgraceful and unchristian habit. 
We may well draw a veil over the days when such 
practices were fashionable. "Becoming femalesfr 
does Donatus say ? It becomes them just as much 
as intoxication, and a.s immodesty would become 
them; it auita the female character just as cowardice 
is an ornament to men*. 

Germany and oub Saxox Akcestors. 

Heineccius informs us, that from the time the 
Saxon and Suevic laws prevailed in Germany, all 
the ancient forms of oaths became gradually obso- 
lete, and scarcely is mention made of any other, 
than laying the hand on relics, or the Gospels, or 
an altar, or a cross. To prevent othei- and hea- 
thenish oaths it was enacted, that whoever swore 
in any other than one of the prescribed forms, 
should be excommunicated, and be punished with 
thirty-nine stripes. It was provided that the juror 
should place his right foot upon the lower step of 
the altar, when he swore by a relic. The altar was 

* Dr. Sa.nderBOD, in discusaiag a point of casuistry, refbrs 
to language very nearly coincident with this sentiment of 
DonatuH, — " When any one foe honour and courtesy, as the 
CasuiHls speak, swears rashly on a trifling subject." — 
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always ready in the courts of justice, and the relics 
were forthcoming at the order of the judge. 

Before this change, Heineccius informs us, there 
were as large a stock of various oaths in the Nortli 
of Europe, as we have already seen elsewhere. We 
need not repeat many of them. Among the more 
strange, are " By Sion and mount Sinai." " By 
St. James's lance." " By the beard of Otto," One 
which he specifies, reminds nie of the oath of Wil- 
liam the Conqueror, " By the brightness of God," 
when that king swore that Roger de Britolio*, who 
had burnt the royal present which he had sent him 
at Easter, should never come out of prison during 
his life. 

Among the Frisii, or Frieslanders, a most solemn 
oath was to take up a lock of hair with the left hand, 
and to lay two fingers of the right hand upon it. 
Heineccius tells us, that straws were used in their 
most solemn ceremonies, and that the Franks were 
accustomed to swear, holding straws in their 
hands-f". Perhaps the practice of compelling the 
Jews to swear touching a pen:J with their fingers, 
might have had its origin in this custom. They 
certainly thought it a mark of disgrace, and upon 
petition were relieved from it by modem laws in 
some States where the practice was still prevalent. 

* Dugtiale. 

+ How far the Roman word Stipulatto was derived from 
a similar custom does not, I think, satin^torily appear. 
1 " Tarto Calamo." 
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The low Irish of the present day, in their more 
solemn transactions among each other, ratify their 
engagement by swearing upon a copper or silver 
coin, generally upon a halfpenny or a sixpence, 
; which they kiss, using these words ; " By the oartk 
j (worth — not value but virtue) of this coin, I swear;" 
Heineccius tells us, that this was an old German 
custom before the introduction of Christianity. And 
the ancient Byzantines swore by their own copper 
ccdnB*. 

One circumstance mentioned by Heineccius, was 
to myself as interesting as it was new. By the laws 
of the Alamanni the males used to swear, raising 
their hand either to heaven, or the altar, or the 
book, or the case of relics upon the altar ; whilst 
females swore laying their hands upon their bosoms. 
They called it, " The oath by the bosom." This 
form was obser^'ed in modem Germany, at least, 
till our author's time : whether it is still retained 
I know not. Its origin is very curious. Women 
and boys were generally accustomed to carry 
on their bosom, suspended from their neck, a 
small copy of the Gospel : so the hand when laid 
upon the breast, was in reality laid upon the Gospel. 
Priests swore in this manner, (as indeed they do to 
this day in Spain and in some parts of Italy, parti- 
cularly in the Roman States,) and Heineccius hints, 

^^1 * Spencer, lib, ii. I 
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that this privilege was granted to the priests, because 
tliey were supposed to have the Word of God 
written in their hearts. Be this as it may, it is a 
remarltable fact, that Chrysostom* speaks distinctly 
of the custom generally prevailing in his titne, of 
women and young persons carrying about with them 
the Gospels on their bosom, hanging from the neck. 
This same most interesting author, (Heineccius,) 
describes an imposing scene of which he was an 
eye-witness wlien a boy, in so graphic a manner, 
that I cannot help attempting to translate it ver- 
bally. How strong a contrast between this, and 
the oath on a charge of murder, as now usually 
administered to a witness in the box at the Old 
Bailey ! " I remember when I was a boy, I was 
present when a man suspected of adultery, purged 
himself from the charge by oath. I there saw, not 
without somewhat of horror, all the windows closed 
with curtains, and on the table at which the judge 
and the ministers of the Church sate, there was 
placed a Bible, a skull taken from a skeleton, the 
image of Christ nailed to the cross, and, unless I 
am mistaken, a sword and iron gloves; tapers glim- 
mering here and there, the accused on his knees, 
I holding up his fingers, and binding himself by tlie 

I oath. The doors were thrown open, and all persons 

I admitted promiscuously." 



> Clirj's. Hot 
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Such a ceremony as tliis, not only must be re- 
garded as unnecessary and superstitious, however 
powerfully it must have worked upon the imagina. 
lion ; but it would evidently be impracticable, 
where there is such an overwhelming multiplicity 
of criminal proceedings as in England. Still I 
question whether of the two extremes, the sadly 
careless manner in which our oaths are administered, 
is not the less justifiable. 

I cannot leave this subject without contrasting 
the ancient practice in Germany, with the instant 
unceremonious tendering of an oath in our public 
offices the very moment a complainant appears; 
though I am fully aware that a literal following of 
their precedent would be absurd and impracticable ; 
but is there no middle way ? " When that oath was 
to be administered [he is speaking of one w)iich the 
judges deemed it expedient, for the cause of justice, 
to be put to the defendant,] it was not given on the 
instant, (for it appeared to be an affair which 
required some delay, since it was connected with 
DANGER TO THE SOUL,) but a day was fixed, often 
after twelve nights, when he should be compelled 
to take the oath, or lose his cause, &c*.'' Most 



* t cannot retrain from quoting the original words ; would 
to God the Bentimonl, in its fiill true spirit, were acted upon 
in England! " Videbaturenim res, qutocumaniratepericulo 
Fonjuncta esset, nioram aliquam requirerc." A day ii 




IN PAST AGES. 163 

earnestly would I press upon all magistrates to 
think seriously and practically on all that is con- 
veyed in that sentiment ! 

always now fixed- after some interval for the making of a 
solemn oath of this kind in many of the civil courts on the 
Continent. 
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CHAPTER Vir. 

OX OATHS AS AT I'RKSKNT ADMIN ISTKRE[J IN 
DIFFIi:RENT COIINTRIKS. 

On entering upon tlienext subject of inquiry, liow 
are oaths administered in modern times, differing, as 
I have most reluctantly been compelled to do in 
some points from Archdeacon Paley, I must ac- 
knowledge that I cannot help agreeing with him 
altogether in this sentiment : — " The forms of oatbs 
in different countries are very different, but in no 
country in the world I believe are they worse con- 
trived, either to convey the meaning or impress the 
obligation of an oath, than in our own.^ I have 
already confessed this to be the inference to which 
patient inquiry and calm reflection have led me, at 
least as to the careless indifference with which oaths 
are often administered in public among us, com- 
pared with the more solemn manner usually obseri'ed 
in other countries. Lamentably full of superstition 
as are many of the forms which we must now 
describe ; some revolting to our best feelings as 
Christians, others degrading to the very character 
of men, in that one point of conveying the meaning 
of an oath, and impressing its obligation, I cannot 
And one more objectionable than our own. Those 
who have ever engaged in inquiries of this nature, 
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are aware of tlie difficulty of gaining such informal 
tion as deserves credit, and whilst I acknowledge 
the scanty supply which I have been enabled to 
procure, I trust that what is offered may be relied 

Chinese Oaths. 

Chinese witnesses have been examined repeatedly 
in our courts of justice, within these few years. 
They have different modes of attesting the truth. 
One form of oath among them, is to write sacred 
characters on paper, which they afterwards burn, 
praying that the witness may be so burned if he 
swear falsely. Another is, the breaking of a saucer^ 
and praying that so the deponent may perish, if he 
swerves from the truth*. 

The most solemn and sacred is, the cutting off a 
cock's head with a similar imprecation. Another 
is, the ceremony of burning straw. 



Oat 



India. 



I HAVE had the satisfaction of receiving a letter 
from the very highest authority on this subject, 
from which the following is an extract. " In the 
Supreme Courts of Calcutta and Madras, Chris- 

.' This second form has been repeatedly observed in the 
Old Bailoy, as I have had from eye-witnesseB, one of whom 
presided whtin the oath was bo taken. 
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tians of every denomination are sworn on the 
Gospels ; Jews on the Old Testament, Mahometans 
on the Koran. Chinese with the ceremony of 
burning some straw, and dashing a piece of china 
or earthenware on the ground, which I understand 
to be significative of the fate which is imprecated 
on the violation of the oath. The oaths of Hindus, 
until I became Chief Justice of the Court of Cal- 
cutta, were usually sanctioned there by the witness 
drinking holy water from the Ganges, and eating 
of the leaves of a sacred plant, the water and the 
leaves being both administered by a Brahmin. High 
caste Brahmins, but none else, were allowed to be 
sworn by the recital to them by a Pundit of a form 
laid down in their Shasters, or Holy Books. Very 
many took the oath on the Ganges' water with 
great reluctance, declaring that it was forbidden 
by their religion, and that they incurred sin by 
doing it. The judges, however, thought it the 
most solemn and awful form, and as such the most 
binding on their conscience. Having ascertained 
from the Pundits, to my own satisfaction, that the 
oath upon the Shasters was equally binding, I 
allowed all to be sworn in that way, who scrupled 
to be sworn on the Ganges" water." 

" The following extract from a preface to a book, 
on the Practice of the Court, is an account of this 
change. ' A very striking example of this may be 
furnished in the practice, which till lately pre- 
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vailed, of administering oaths to Hindu witnesses. 
Under the thirteenth section of the Charter, oaths 
are to be administered to persons who are not 
Christians, in such manner and form as the court 
shall esteem most binding on their consciences ; and 
the cuurt invariably insisted on all Hindu witnesses, 
with the exception of those who were Pundits, 
being sworn on the water of the Ganges. The 
grand jury frequently represented, and the judges 
invariably admitted the obstacles which this prac- 
tice created to the administration of justice, and 
the hardships it occasioned to conscientious indi- 
viduals. Respectable witnesses were deterred from 
entering the court, and those who canie, were not 
imfrequently committed, because they would not 
act as their conscience forbade them ; and I have 
more than once seen the anomaly of a judge com- 
mitting a witness, while he gave him credit for the 
conduct by which the punishment was incurred. 
Yet no attempt was made to remedy the evil ; and, 
from the institution of the court until Sir Charles 
Grey became Chief Justice, thiapractice so injurious 
to the public, so oppressive to individuals, was 
reprobated, deplored, and adhered to. Almost the 
first act of the present Chief Justice was to exercise 
that power which it is obvious the charter intended 
to confer, and it was directed that the witness 
should be sworn in whatever manner was most 
binding on, and not in that which most outraged 



16a UATllS IN DIFFERENT COUNTRIES. 

his conscience* ; and now, if he objects to the 
Ganges' water, the Pundit administers the oath in 
some other form.'" Mr. Wynne's Act established 
the new practice as law-f-. 

"In other parts of India, the form of oath 
amongst the natives varies. Sir James Mackin- 
tosh told me that at Bombay he had a cow brought 
into court, that a witness might have the satisfac- 
tion of swearing with its tail in hia hand. And 
amongst the Jungle tribes, whom I do not believe, 
however, to be orthodox adherents to Brahminical 
doctrines, it is usual that the witnesses should be 
sworn on a tiger's skin ; and they firmly believe 
that those who break their oaths, become food for 

* The late Ram Muhun Roy, when he appeared before 
Sir Edward East to be sworn lo an answer io equity, 
objected to be sworn on the Ganges' water, and moreover, 
required to be sworn laying bis hand on tlie Vedas, as we 
are sworn on the New Testament, declaring that he con- 
sidered that mode of swearing as the most solemn and 
binding. The proposal being novel, Sir Edward knowing 
that Ram Mohun Roy had made himself obnoxious to the 
strict Hindus, referred the question to the Pundits, who 
agreed that the oath might be so administered to him as a 
Hindu, and a Brahmin. He was so sworn ; and a strong 
sensation was produced by it out of doors, the matter having 
been at first misrepresented by a report, that be had sworn 
upon our Scriptures. The Pundits were, thereupon, directed 
by Sir Edward lo make known the trutli of Ihe case, with- 
out delay. 

t The Act to which we have already referred as having 
confounded the Moravians with the Quakers. — 9 G. IV., 
c. 7J. 
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tigers. Amongst themselves, and in private life, it 
is not uncommon for the Hindus, when they wish 
to bind any one to the performance of some 
atrocious deed by a very solemn oath, that some- 
thing, such as a sword, or knife, should have pooja 
(prayer, sacrifice and anointment,) performed to it 
by a person of Brahminical caste, until it is sup- 
posed to become instinct with some divine or 
demoniac presence, and then the party is sworn 

I have been also favoured with additional parti- 
culars from a very well-informed friend, who has 
spent many years in India. The close bond of 
union between that vast portion of the old world, 
and our own island, would of itself justify my 
dwelling longer upon this part of our subject, than 
miglit in strictness of argument be required. The 
points of chief interest in his report, I have the 
satisfaction of inserting in this place. 

The laws of Menu provide for the delivery of 
evidence on oath in judicial matters*. 

"Let the judge cause a priest to swear by his 
veracity-f ; a soldier, by his horse, or elephant, or 
weapons^ ; a merchant, by his kine, grain and 

* Sir W. Janes'a Translation of the Inetit. of Menu, 
ch. viii., 8.113. 

t Brahman — bow like the "Verbum Siicerdotis" of 
Christendi>m ! 

% Kshutlrcu — Exuclly the outh of ibc antient European 
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gold' ; a mechanic or senile man, by imprecating 
on hJ9 own head, if he spake falsely, all possible 
curees-f-." These are the four great divisions of 
the Hindus. 

On occasions of great solemnity, it is prescribed 
that the evidence be taken under the sanction of 
one of five methods of ordeal. 

Mahomedan Law. 

The Mahomedan Law allows the sanction of the 
Divine name both in ratification of vows, and in 
confirmation of judicial evidence. It also provides 
for the expiation of the breach of vows, and false- 
swearing, — by alms, fasting, and the manumission 
of slaves. The concealment of truth, which may 
affect the character, or cause the punishment of a 
brother mussulman, is declared praiseworthy. An 
oath is declared not worthy of credit, unless it be 
taken in the name of God ; and it is incumbent on 
the Kaje to desire the swearer to corroborate his 
oath, by reciting the attributes of God, as, — " I 
swear by the God, beside whom there is no other 

' Vyaya — The ancient Greeks, when in traffic, used to 
swear by " Mercury of the Market." 

t Sudra — The expressions of Menus Law hero remind 
me of a passage in Antiphon, on the murder of Herodes, 
c. 130. " You ought to swear the moat solemn and most 
hinding oath, imprecating on yourself, and your race, and 
jour house utler-ruin." 
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righteous God, who is acquainted with what is 
hidden," kc. 

The punishment of false-swearing in judicial 
matters is left to the discretion of the judge. 
Branding and public exposure may be adjudged. 

My friend further obaerves r — The population of 
the territories under British rule in India consists 
chiefly of Mahomedans and Hindus. The moral 
education of both people is so entirely neglected, 
their religion is so much matter of form and cere- 
mony, that it cannot be a cause of surprise, if 
oaths administered by foreign judges, who have 
no reverence for the form in which they are taken, 
have little binding power on the consciences of the 
swearers. The codes of both religions sanction 
falsehood and deceit in certain cases; and in the 
application of such a principle, the limits within 
which the law would confine the indulgence would 
readily be overstepped, if self-interest, friendship, 
or enmity should present even slender inducement 
to the sacrifice of truth. 

The practice of the courts established by the 
India Company for the atlministration of justice to 
the nations of Hindostan is regulated by local laws, 
enacted by the governments of the several pre- 
sidencies of Calcutta, Madras, and Bombay, Tlie 
courts administer oaths in the usual English form 
of words. The Mahomcdan takes the Koran in 
his hand, and after repeating tlie oath kisses the 
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book, and llien places it on his head. The Hin-- 
diis are mostly sworn on the leaf of the sweet- 
basil, which is placed by a Brahmin in the hollow 
of the hand, with some water of the Ganges, — the 
leaf and water are swallowed by the swearer ; but 
this and other modes are not of very binding effect 
on their conscience. Veracity is not considered 
essential to respectability of character; and a 
Hindu, in general, considers rather what evidence 
will best serve the cause in which he is interested, 
than whether what he is about to depose be true or 
false. Our local regulations, which provide for the 
administration of criminal justice, according to the 
Mahomedan law (subject to many important 
modifications), declare perjury to be punishable 
by exposure, by marking on the forehead of the 
culprit a word signifying "liar*," by whipping, 
and by imprisonment, with hard labour, for not 
more than seven years. A native of India, par- 
ticularly a Hindu, is not much disgraced by having 
been sentenced to punishment for perjury. If, for 
example, the convict were a priest of reputed 
sanctity, his followers would not fall off on that 
account. 

• In Rome they branded a false accuser in the forehead 
with a Greek K, the Srat letter of Calummalor or Kalum- 
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Mexico. 

The following is an extract from a book in the 
King's Library of the British Museum, called The 
pleasant History of the Conquest of the West 
India, translated 1578. " In Mexico were twelve 
judges, who were all noble men, grave and well 
learned in the Mexican laws. These men lived 
only by the rents that properly appertain to the 
maintenance of justice, and in Miy cause judged by 
them, it was lawful for the parties to appeal unto 
twelve other judges who were of the prince's hlood, 
and always abode in the court, and were maintained 
at the king's own cost and charges. The inferior 
judges came ordinarily once every month to consult 
with the higher. And in every fourscore days, 
came the judges of every province within the 
Mexican empire, to consult with the Judges of 
Mexico ; but all doubtful causes were reserved to 
the king only, to pass by his order and determinar. 
tion. The painters served for notaries, to paint all 
the cases which were to be solved ; but no suit 
passed above fourscore days without final end and 
determination. There were in that city twelve 
sergeants, whose office was to arrest, and to call 
parties before the judges. Their garments were 
painted mantels, whereby they were known afar off. 
The prisons were undergroimd, moist and dark, 
the cause wliereof was to put people in fear to 
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oBend. If any witness were called to take an oath, 
the order was that he should touch the ground with 
one of his fingers, and then to touch his tongue 
with the same, which signified that he had sworn 
and promised to speak the truth with his tongue, 
t^ng witness thereof of the earth, which did 
maintain him. But some do interpret the oath, 
that if the party swear not true, then he might 
come to such extremity as to eat earth. Some- 
times they name and call upon the God of the 
crime, whose cause the matter touched !*' 
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CHAPTER Vin. 
MOUEIIN EUROPEAN OATHS. 



Italy. 
I GLADLY begin with Italy, because most judicious 
alterations have been made, and with most complete 
success, with regard to the administration of oaths 
in that country not many years ago. I cannot 
help recommending to the attentive consideration 
of my countrymen, especially of those whose voice 
may have an influence in promoting a calm and 
considerate review of oiir own practice, the wise 
regulations, together with the sensible reasons 
assigned for them, embodied in a small work, 
called The Reformafwn of the Criminal Legis- 
lation of Tuscany*. The first extract is quoted 
only for the sake of the sound principle and right 
feeling recognised in the preamble : the evil which 
the law itself was enacted to suppress, we are 
happily altogether free from in this country. 

"To the end that a just and more efficient 
restraint might be put to the custom in old times, 
universally prevalent with regard to oaths in 
criminal proceedings, and to prevent, to the utmost 
of our power, a repetition of it, even as the vene- 



Riforma della Legislasione Criminalc Tuscana, 17S6. 
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ration and respect which we owe to God and his 
holy name require, and, at the same time, to avoid 
the danger of giving oiTasion for false-swearing, 
we enlarge the provisions of the law of 1679) by 
which it was forbidden to put the accused person 
upon his oath as to himself, but not as to others : 
now we absolutely forbid in future that any one 
who is proceeded against at law should be put on 
his oath, whether as regards himself or others, — 
whether those others be accomplices or not, in any 
case or circumstance whatever, even though the 
accused should desire to be put upon his oath to 
clear himself." 

I beg to remind my reader that these reformat 
tions in tlie legal practice of Tuscany seem to have 
two great objects in view, the very two which I 
have at heart for my own country ; first, the 
abolition of all unnecessary oaths ; and, secondly, 
the more solemn and reverential administration of 
such as may still be retained. Whoever takes an 
interest in the maintenance and more general dis- 
semination of these two master-principles, will, 
I think, be gratified by the following paragraphs, 
though the enactments conveyed in them may not 
be needed, nor may be applicable in our own 
country. For, whatever be our defects, the self- 
accusation of suspected persons, and the self-convic- 
tion of the accused arc, at all events, not among 
the number. 
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Section the seventh makes these provisions, " No 
prosecutor shall be compelled, as formerly, to remove 
all suspicion of calumny by his oath*; since it is 
enough that he should be liable to the punishment 
of calumnyf. And, whereas the depositions of 
witnesses examined before the trial comes on are of 
no use by themselves, imless they are followed up 
by other proceedings necessary to bring the matter 
into court, vre enact that the witnesses shall not be 
put on their oath when they are examined in the 
first instance; but only, if after a copy of the 
evidence has been given to the person accused, he 
should desire that the witness be put on his oath, 
then he shall confirm his deposition by his oathj. 
Without this especial request, the evidence will be 

• See the Oath of Calumny, p. 23. 

t By a parity of reasoning, among other oaths which would 
bo pronounced unnecessary in different departments, in our 
ecclesiastical court the oath of an administrator would be 
dispensed with, because he enters into a bond himself, with 
two sureties also, under heavy penalties, to perform those 
very things which his oath embraces. 

J, This principle would, in our administration of justice, 
render unnecessary all oalhs before the granting of war- 
rants ia bring the parties before a magistrate for examina- 
tion ; and also all oaths before commitment, except when 
the accused requited the prosecutor or his witnesses to be 
sworn. And 1 know that, even now, oaths of the first class 
are dispensed with by magistrates in a large district, though 
it is, I fear, a deviation from the strict course of law as it 
now stands. I am also aware, that many would feel a 
strong objection to any change which would authorize 
arrest and detention without an oath. 
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received as though it were sworn to: and in all 
proceedings against an accused person who has run 
away, the evidence of witnesses, though not sworn, 
shall be altogether valid." 

The tenth section of tliis reformed code, prescribes 
as a consequence of the preceding law, that, " in- 
stead of the warning wliich used to be previously 
given to the witness to say the truth being on 
his oath, the magistrate shall admonish him of 
the obligation, which by divine and human law 
every one is under, of not giving false evidence, or 
falsely concealing any thing ; and shall dwell on the 
importance of such obligation. He shall also warn 
him that he is liable to be called upon to verify, 
by his oath, the evidence he is about to give." 

This is a far more considerate, wise, and humane 
course, than what is usually adopted in our 
country, whether in the previous proceedings or 
during trial, as far, at least, as my own observa^ 
tion and experience enable me to pronounce. The 
usual course with us is for tlie witness to be first 
sworn. The first words he hears are, " Take the 
Book ;" and the first word he utters is a declara- 
tion of his own name upon oath. He is then 
examined, and not a word is ever said about the 
solemn obligation under which he lies, till either 
the cross-examining barrister would force him into 
a change of testimony, or the judge suspects that 
he is stating what is false. Then he is reminded 
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of " the solemn oath" he has taken ; Bometimes, 
indeed, he is cautioned on religious grounds by the 
judge; but much more frequently he has a more 
or less gentle hint from an advocate, that there is 
such a thing as an indictment for perjury. But 
this generally comes too late; the witness has 
pledged himself to the truth of an assertion, and 
the frail tendency of human nature will not allow 
him to retract And the perjury which a solemn 
caution, such as the law of Tuscany prescribes, 
would have prevented, subsequent remonstrance, 
or threat, will only drive the unhappy witness to 
reiterate, I have myself more than once observed 
the good effect of a few words from the judge at 
iirst, "Now speak the truth, witness*." 

This injunction of the Tuscan code reminds me 
of what once took place, and very probably more 
than once, in Westminster-Hall. It was at the 
trial of Edward Earl of Warwick, for the murder 
of Richard Coote, Esq., in the year 1699- There 
were many inconsistencies in our courts of law 
then, some of which have been since removed ; 
otliers, I fear, still remain. The earl, however, was 
tried by his peers who were not upon oath, but he 
was charged by witnesses upon oath ; whilst the 
witnesses whom he called for his defence ^ 



* Perhaps such an address owes much of its effect to its 
being rare. If it were a oonslant form, perhaps it would be 
comparatively disregarded. 





180 



MODERN EUROPEAN OATHS. 



not allowed to be sworn*. The peers pronounced 
their judgment, each standing up in his place 
uncovered ; and laying his right hand on his 
breast, each peer said, " Not guOty of murder, but 
guilty of manslaughter, upon my lionour." When 
the first witness for the defence was called, the 
Lord High Steward thus addressed him ; " Cap- 
tain Keeting, you are not upon your oatli, because 
the law will not allow it. In cases of this nature, 
the witnesses for the prisoner are not to be upon 
oath, but you are to consider that you speak in 
God's presence, who does require the truth should 
be testified in all causes before courts of judica^ 
ture ; and their Lordships do expect that, in what 
evidence you give here, you should speak with the 
same regard to truth as if you were upon oath," 
I cannot help mentioning here a fact bearing 

• It was only in the fiwt year of the reign of Queen 
Anne, that it was provided by statute [1 Anne, ii. 9.] that 
in all cases, witnesses for the prisoner should be examined 
upon oatb, in like manner as witnesses against bim. 
Before the reign of Queeu Mary, the prisoner was not 
allowed to call any witnesses for bis exculpation. She 
gave a very humane and honourable injunction to Chief 
Justice Morgan, to hear whatever might be said in the 
defence of an accused person. But the prisoner's witnesses 
were still not examined upon oatb, and therefore the jury 
gave less credit to them than to the witnesses for the prose- 
cution, till the statute of Anne. The trial of the Earl of 
Warwick took place between the injunction of Mary and 
the statute of Anne. — See some excellent remarks of 
Blackstone, book iv., c. 11. 
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Upon the point before us, communicated to me 
on the best authority. A solemn inquiry was 
lately conducted, under the Record Commission, 
by men of undoubted integrity, and talent, and 
learning, which not only aflTected the character 
of the individual concerned, but involved the 
forfeiture of a lucrative situation should the 
result of the investigation be unfavourable. The 
inquiry was carried on with the utmost anxiety to 
reach the truth, and (after, as I understood, grave 
deliberation,) it was conducted without the admini- 
stration of a single oath. Each witness was ad- 
monished to speak with the same regard to truth, 
as if he were upon his oath. And the com- 
missioners were fully satisfied that they had arrived 
with equal safety at the truth. But to return to 
the laws of Italy. 

The eleventh section runs thus, " whenever either 
the cidprit, or any other person, shall, by the direc- 
tion of the magistrate, be obliged to give hail, neither 
the person bailed nor his bail shall take any oath. 
And, as well in this case, as in the case of a promise 
on oath (which was usually admitted instead of 
bail, and which we altogether abolish) the magi- 
strate shall be satisfied u-ith his promise under 
bond, &€." 

Section 12. "We enact, that whenever it be 
lawful to put a person on oath, for any cause 
whatever, the judge or the magistrate before 
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administering it, shall warn the persons on the | 
obligation which an oath carries with it, dwelling 1 
on its essence and importance; and, to make a ] 
greater impression, we abolish the form of simply 
causing a paper to be touched •, and we order that i 
the oath shall be given before a crucifis ; and if the i 
person do not belong to the Church of Rome, thea ] 
he shall be put upon his oath, after the aforesaid \ 
warning, according to the most respected and I 
feared rule of his religion." 

In the Austrian code of Joseph the Second ] 
(I782), we find the abolition of a curious oath ii 
some of the universities. Before that time students ' 
and graduates were compelled to declare upon oath 
their belief in the immaculate conception of the 
Virgin Mary. The law runs thus : " Whereas the 
importance of an oath requires that it should be 
given only when it can be founded on the most 
certain truth, and where there is necessity for it, 

■ To understand this, we must remember, that in most 
foreign countries, before the French revolutioo, the form of 
oath was to put the hand upon the Gospels. But as the 
book was not always at hand, and as the occasion for it was 
very frequent, the practice was introduced of causing the 
person to touch a scrap of paper instead of the Gospels, as 
if it were a copy of the Gospel. Hence, in old deeds, the 
formula is often to be met with, " laclis Src, ut," or " laclit 
^c.,^a£E;" that is, "having laid his hand upon paper, as if 
it were a copy of the Gospels," This led to a lamentable 
increase of perjury. The custom is still prevalent in many 
parts of Italy, such as Piedmont, the Roman States, 
Modena, &c. 
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we abolish henceforth the oath, ' De immaculata 
conceptione' in all the universities and places of 
education, and on the conferring of academical 



By the same authority it is enacted (in 1781), 
that any person taking an oatli, whether in orders 
or not, whether male or female, shall take Ms oath 
raising the thumb and the two first fingers of the 
right hand, and shall use no other formula than, 
" So help me God." 

In the criminal code which was in force in the 
kingdom of Italy under the government of 
Napoleon, the following enactment is found, 
" Every witness, before being examined, is put on 
his oath, previously to which the judge admonishes 
him of the importance and sacredness of the oath, 
and reminds him of the punishment to which false 
witnesses expose themselves; after which the judge 
and the clerk rise, and bare-headed, the judge 
causes the witness to take the oath in the following 
words : ' I, A. B., swear and promise before God, 
the infallible judge of my conscience, and the 
tremendous avenger of perjury, to tell the whole I 
know on every question that shall be put to me. 
So help me God,' And no other form or outward 
act shall be observed*," 

In the code for civil proceedings now in force at 
Farma, we find the following enactment (1820). 



' Code for Criminal Proceedings, IGG. 
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Every Catholic takes his oath kneeling, putting 
his right hand on the holy Gospels, and uttering 
the words " I swear, calling God to witness the 
truth of what I am going to say." — Sect. 407- 

Fhance. 
In France, the form observed is, for the president 
to cause the witness to lift up his hand, and say, 
" I swear*." One in holy orders lays his hand upon 
his bosom-f-. The princes of the blood were not 
formerly compelled to swear. This was settled in 
an appeal in 1669. Conde, who was named 
general legatee by the Countess de Guitault, re- 
fused to make his affirmation on oath, pleading his 
privilege. 

Witnesses and interpreters are sworn very much 
aa in England, only it is added to their oath, that 
they will act " without hatred and without fear." 

■ M. Merlin, R6pertoire de Jurisprudence, 1827. 

t I believe there is now no such distinction in France. 
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Spa IK. 
In the Compendia del Derecho de Espatia we 
learn that the form of oath used in determining 
suits is this, — " You swear by God the Father, 
and by Jesus Christ his son, and by the Holy 
Spirit, who are three persons and one true God ; 
and by the Holy Evangelists, and by the cross (or 
upon the altar), that the answers you shall make 
are true. And he who gives the oath sliall say — 
So help him God, as he speaks the truth ; and he 
who swears shall answer — Amen." 

I conceive there must be different modes of 
taking an oath judicially in Spain. An accurate and 
well-informed Spanish gentleman has assured me 
that the oath with which he is most familiar in their 
courts is, — " That the witness shall form a cross, by 
placing the middle of his thumb on the middle of 
his forefinger, and as he kisses it, say — By this cross 
I swear." 

There is a very curious incident, with which I have 
since become acquainted, and which I cannot lielp 
connecting with this form of oath in Spain. I have no 
other reason however for connecting the two circum- 
stances, than the question which immediately offered 
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itself to my mind, Was it by tradition coming to 
them from some of their ancient tribes in Spain, 
that these " Sons of the Desert" were taught the 
oath by which they bound their Christian captive ? 
The celebrated MarsigH was founder of the 
Institute of Bologna. His whole history is one of 
exceeding interest ; but we must not refer to it 
further than the illustration of our subject requires. 
In the war of Belgrade he had been made prisoner 
by the Turks ; but his name and rank remained 
unknown. He attempted to make his escape, but 
failed, and on being retaken he was condemned to 
death. Through the intervening night, between 
sentence and the time of execution, he dehberated 
within liimself, whether he should declare who he 
was — a step which would secure his life, but sub- 
ject him to an exorbitant ransom — or whether he 
should run aU risks. He determined on the latter. 
Before the fatal hour arrived, two Arabs came, and 
purchased him as their slave for a sum equal to 
about eighteen pence of our money. 

These men to bind him by the most solemn 
obligation, insisted upon his swearing on the faith 
of a Christian that he would never think of making 
his escape ; and the oath they prescribed was, that 
he should make the form of a cross with his two 
fingers, compelling him to kiss it *. 



* Vollero di pii il mio giuram 
Cristiaua, facendo con due dita la en 



) ao'pta. la religion 
ibe mi obligarono a 



k 
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Before leaving our inquiry into the oaths of Spain, 
we must refer to their " Oath of Calumny •" which 
they call " M anquadra," a perfect hand : for, as 
the hand has Jive Jingera^ so has this oath Jive 
articles. 

By this oath the plaintiff is to swear — 

1. That he does not sue maliciously, but for his 
right. 

2. That he will proceed in the cause truly, and 
without fraud or falsehood to his knowledge. 

3. That he neither has given, nor will give, any 
thing to the judge or clerk, beyond their aecus- 
tomed dues. 

4. That he will put in no false proof or instru- 
ment. 

5. That he will not pray for time maliciously, 
with a view to prolong the suit. 

There is this remarkable exception made in their 
law to the cases of perjury: — " Kings ought to 
improve and not deteriorate their kingdoms j and 
BO it wiU not be perjury in a king, were he to swear 
to do any tiling to the- prejudice or disparagement 
of his kingdom, and not fulfil his oath. So, also, a 
bishop, if he should swear to the great injury of 
his church," 

baciare per I'osBervanza della promegsa di mai pensare alia 
fuga, che eseguii con tutla ferraez^a d' anima per religioaa- 
mente oaaervarla. 

" This ia very much, if not precisely the same witb the 
old oath of Calumn;, now abolished in England. 
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Oaths in Scotland. 

We have already referred to the manner in which 
an oath is taken in Scotland, as being more solemn 
and impressive than we find the same act to be in 
England. The witness lifts up his hand, and the 
judge himself administers the oath to him : this 
last circumstance probably constitutes its greater 
solemnity ; for I can conceive that our outward form, 
if observed with more reverence, and as it used to be, 
is at least equally impressive with the Scotch prac- 
tice. This will not, indeed, be the case so long as the 
Crier of the Court thrusts hurriedly and unceremo- 
niously a diminutive volume, taken from his waist- 
coat pocket, into the hand of the witness, and has- 
tens it as unceremoniously to his mouth ; but were 
the witness to lay his hand upon a Bible*, in size 
and character something like the Holy Book which 
he sees in the church, or one which he reads in his 
own home ; and were the words of the oath uttered 
solemnly, and if possible by the judge himself; and 
were the witness then to bend down and reverently 
kiss the book, as it lies upon the desk before him, 
I conceive that our form would then be at least 
equally solemn with that of lifting up the hand. 

" This custom of laying the Isand upon a large volume 
containing the Holy Scriptures is still, I am informed, 
retained in the East India House. But I have never wit- 
nessed it. 
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And this, without any new legislative enactment, 
might be directed to be observed now by the magis- 
trates and judges, on their own authority. 

I have been favoured by the kind offices of 
Scotch lawyers with the following forms of oath 
now in use in Scotland. 

Oath taken by the Jury in Criminal Trials, 
whether before the High Court of Justiciary 
<yr the Inferior Courts : 

" Yoc fifteen swear by God, and as you shall 
answer to God at the great day of judgment, that 
you will the whole truth say, and no truth conceal, 
so far as you pass upon this assize." 

The oath in civil cases is, with a slight variation, 
the same. 

Oath of Witnesses, whether in Civil or Criminal 



" You swear by God, and as you shall answer to 
God at the great day of judgment, that you will 
tell the truth, the whole truth, and nothing but the 
truth, so far as you shall know or be asked at in 
this cause." 

After taking the oath, the witnesses are then, in 
Scotch phraseology, " purged of malice and partial 
counsel," by the judge putting these questions : — ■ 
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Have you any ill-will at either of the parties in this 
cause? (or the prisoner, in criminal trials.) Has 
any person instructed you what to say ? or given, 
or promised you any thing for giving evidence? 

The oath which was formerly administered to 
witnesses in the Commissary Court, but is now 
abolished, is thus described : " The witness kneels, 
with Ms right knee on a cushion, and placing his 
right hand upon one of the Holy Evangelists, pro- 
nounces these words after the judge, — I renounce 
all the blessings contained in this book, if I do not 
tell the truth ; and may all the curses therein con- 
tained be my portion if I do not tell the truth : I 
swear by God, and as I shall answer to God at the 
day of judgment, that I will tell the truth, the 
whole truth, and nothing but the truth." 

None but Quakers, in Scotland, refuse to take 
the appointed oaths*. The objections once enter- 
tained by the Anti-burghers only regarded the 
acknowledgment of the spiritual authority of the 
magistrates of burghs ; and are now no more. 
Peers voting at elections, and persons holding 
offices in Scotland, are sworn in the English form 
of impTecation [so it is there called], So help 
me God. — But this is regarded as an English 

* I conclude that if there are any Separatists in Scotland, 
they reAise to be sworn. 
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oath. In some oaths prescribed since the Union 
with England, an appeal to the Almighty is in- 
troduced also at the end, thus, — " I do, in the 
presence of God, declare and swear that :^ 

and concluding, — " This is truth, as I shall 
answer to God.*" 



CHAPTER X. 

PERJURY. 

Whatever definition we adopt, or to whatever 
form of oatli we adhere, it is most evident, that 
instead of the indifference and recklessness whicli 
we witness every where throughout our own country, 
on no occasion is gravity of behaviour, and an ex- 
actness in weighing the truth of what we say, 
more necessary than when we bind ourselves by an 
oath*. Our words ought to be few, and our hearts 
full of awful apprehensions of the majesty of that 
God in whose presence we stand, and to whom we 
appeal; to whom all hearts are open, from whom 
no secret is hid, and who will bring every work, 
and word, and thought, into judgment at the dread- 
ful day of doom. Whatever be the form of the 
obligation by which the soul binds itself to the 
truth, or whatever be its definition, it must be 
acknowledged by all that PEEJURY is a. sin of 

• The obsen-atioDB of Isodorus or. the sin of attempting 
to deceive the person who exacts the oath from us by any 
words of double meaning, or any subterfunes, however skil- 
fully devised, are well worth attention. " With whatever 
device of words a man swears, God who is the witness of the 
conscience receives the onth in the sense whioh the person 
to whom he swears attaches to it ; and the swearer is guilty 
of a double crime, the prostitution of the name of God, and 
the deceiving of his neighbour. — Ivon: xii. 36. 
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especial malignity, implying either a denial of God's 
omniscience, or a belief that he has withdrawn his 
providence from the earth, and has no regard to 
the conduct of men ; or at least, (if indeed it be not 
an expression of total indifference,) for the sake of 
serving some present end, or gaining some present 
advantage, it is a bold venturing on the justice and 
future vengeance of heaven. On this subject I 
cannot persuade myself to omit the reflections of 
Heineccius, extracted from the same treatise which 
has already supplied us with his sentiments on the 
origin of oaths, " But whilst we confess that this 
acknowledgment of fraud and wickedness, which 
gave birth to oaths, is degrading to our race, still 
it is an honest acknowledgment, and such as the 
truth itself seems to have compelled us to make: 
for the very facts prove that we cannot safely rely 
even upon those who are bound by an oath, much 
less on men unsworn ; and that there are countless 
reasons why so frequently the faith even of an oath 
fails." 

" In the first place, there are some, who deny 
that there is a God, or if there is, that he has any 
care for human affairs — 

' And thuB they fearlees every altai touch *.' 

" In the next place, though it is provided by 
nature that whoever shall be guilty of any impiety 

• Juvenal, xiii., 39. 
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and crime, shall feel the most bitter i 
executioner in his own bosum, yet the habit of sin- 1 
ning at length brings on a kind of callous state of J 
mind, and stifles all reasoning, and shutii it out by 1 
a sort of rash and headlong audacity, not far re- ] 
moTed from madness. And how easily will thet 
impious men, their conscience seared as with a hot J 
iron, pollute their souls with a thousand perjuries I 
before they are aftected by the very slightest sense I 
of guilt," (The writer here describes, with much | 
force and hfe, the power of conscience, and the I 
horrors of a troubled mind. But the perjury IB 1 
committed, and the injury is done.) 

" There are others," he proceeds, " whom the | 
vast and infinite mercy of God, by which they 
ought to be most powerfully recalled from sin, j 
prompts to perjure themselves. It excites the | 
strongest hope, even in men of most profligate I 
audacity, that God will either be appeased by vows, 
and offerings, and prayers ; or will be slow in 
exacting the penalty ; or will be satisfied with a 
mild punishment. All these causes Juvenal has 
bound up together, as it were, in one bundle"." 

No one can have paid attention to the subject of 
oaths, without being driven, at a very early stage 
of his inquiry, to draw a broad line of distinction 
between the moral guilt of false-swearing, and the 
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civil crime of Perjury. It is a distinction which 
the laws and the practice of many people would 
force him to make ; but which seems in no country 
to have involved more inconsistent consequences, 
and to have led to greater positive practical evil 
than in our own. Perjury is defined, by Sir Edward 
Coke, to be " a crime committed when a lawfuf' 
oath is administered in some judicial proceeding to 
a person who swears wilfully, absolutely, and 
falsely, in a matter material to the issue or point 
in question*," The law, as Blackstone-f- states it, 
" takes no notice of any perjury, but such as is 
committed in some courts of justice having power 
to administer an oath, or before some magistrate, or 
proper officer invested with a similar authority in 
some proceedings relative to a civil suit or a criminal 
prosecution : for it esteems all other oaths unneces- 
sary at least, and therefore will not punish the 
breach of them." With what inconsistency does 
tliis one sentence of the learned Commentator justly 
charge the law of England ! Oaths upon oaths, 
beyond number, are required, and are indispensable 



■h This IB BlackBtone'B Bummary of CdIcb's " definition (or 
description," for ho he calls it ;) the words of which are, 
" Perjury is a crime committed when a lawful oath ia mini- 
stered hy any that hath authority to any person ia any 
judicial proceeding, who swearetb absolutely and falsely in 
a matter material lo the issue or cause in question, by their 
awn act, urhy subumatiaa of others.'' 3 Inet; 164. 
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in various depart nients of life, and in aflairs of daily 
recurrence, required and made indispensable by late, 
yet the breach of them is not punishable, because 
the law, — the very law which exacts them, " deems 
them unnecessary at least.'" All Oaths of office are 
condemned in one mass by this single sentence : no 
breach of them can be visited as a crime by the 
penalty of perjury, because (to quote the reason of 
the Commentator) they are unnecessary. Not even 
the breach of any oath required by Act of Parlia^ 
ment, except in a judicial proceeding, involves the 
crime of perjury unless the statute enacts, that such 
oath when false shall be perjury, or shall subject 
the offender to the penalties of perjury*. But on 
this point I have already spoken under another 
view of the subject. At present, I have instanced 
these cases, only in illustration of the prevalent dis- 
tinction between the crime of perjury as a " public 
wrong," and the guilt of " false-swearing," as an 
offence against God. 

Tlie history of Perjury, considered as a crime 



* Neither a &\m oath in a mere private matter, nor the 
breaoli of a pnnaiBsory oath, whether private or publif, is 
punishahle as perjury. Anil the Judges, on a case reserved, 
were unanimous that upon no oath taken before a Eurrof^ate 
far the purpose of procuring a licenoe, however grossly false, 
could penury he assigned, though the oath is required to be 
taken, and the very terms of it are defined by Act of Parlia- 
ment. 4 G. IV., c. 76.— See Russell, art: Perjury. See 
also pp. 50, SI. of this Treatise. 
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against ike stale, and therefore to be punished by 
the civil magistrate, is full of interest. It is how- 
ever, at the same time, surrounded by many diffi- 
culties, and involved in much doubt. For that 
punishments have been, in various ages and coun- 
tries, enacted against perjury, and have been actually 
inflicted, there can, I conceive, be no question : and 
yet, against the clear evidence of history, we repeat- 
edly are told, not in learned dissertations only, but 
on the testimony of practical men, that the false- 
swearer and perjurer was left in former days entirely 
to the vengeance of the Deity, whose majesty he 
had insulted, and whose anger he had invoked. 



CHAPTER XI. 
PERJURY AMONG THE JEWS, 

How far, in practice, the Jews considered the false- 
lable to human punishment, is a. ques- 
tion of mucli uncertainty. That the law of Mosea 
provided no speeifif penalty for that exact offence, 
merely as a breach of oath and as a. substantive 
crime, may, I think, be reasonably maintained. In 
one case, indeed, involving the happiness or misery 
of families, an oath of purgation is prescribed, with 
all the impressive details of its administration, — and 
a punishment is threatened to be miraculously and 
visibly inflicted on the offender, who should be 
hardened enough to defy Jehovah by perjury, as 
she had already by adultery broken his sacred 
law*. But this provision (of which it is probable 
that the mass of expurgatory oaths which once 
overspread Christendom with impiety, were, in their 
origin, the corrupt and perverted imitation), was 
solitary : and, as far as it goes, instead of sanction- 
ing the Jewish people in taking into their own hands 
the punishment of perjury, should seem rather to 
intimate, that the Almighty would reserve to him- 
self and his own immediate act the just visitation 
of the guilty soul. On the legendary traditions 



' Numbers v., 1 1, to the end. 
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respecting this ordeal, and its awful consequences, 
with which Jewish writers abound (and among the 
rest Josephus himself), we need not dwell. It is a 
subject at once which requires much delicacy in 
its discussion ; and of which any further examina- 
tion into the details would be superfluous here. 

I am not aware that in the Mosaic code any 
specific punishment to be inflicted by the hand of 
man is assigned to [jerjury, as such and in itself, 
independently of other circumstances. The per- 
jured soul exposed itself to the full vengeance of 
heaven, and except in those most absurd and wicked 
distinctions, by which in this, as in other parts of 
the divine law, the Jews would " make the word of 
God of none effect by their traditions," the fear of 
the penalty of perjury at the hand of heaven seems 
to have taken fast hold upon their minds. But 
when I venture to say, that no punishment appears 
to have been awarded against perjury, as sitch, and 
as in itself a substantive crime I am aware of the 
exemplary penalty assigned to false accusation. 
The law is written in Deuteronomy xix. 19: " If 
a false witness rise up against any man, to testify 
against him that which is wrong, then both the 
men between whom the controversy is, shall stand 
before the Lord, before the priests, and the judges 
which shall be in those days; and the judges shall 
make diligent inquisition, and behold if the witness 
be a false witness, and hath testified falsely against 



200 PEHJURV AMOSG THE JEWS. 

his brother, then shall ye do unto him, as he had 
thought to have done unto his brother." Now we 
need not here stay, to examine whether in this 
passage the expression that which in wrong, implies 
the falsehood of the testimony of the accuser, or tiie 
nature of the offence iniputed to the defendajit. 
Though, perhaps, the most correct interpretation 
is, that those words actually imply " the guilt of 
apostasy," as the crime with which the innocent 
defendant is charged. The word in the Hebrew, 
niD' nieans, a falling away, or a turning aside, 
the very same word which is used a few chapters 
only before, where there can be no doubt of its 
meaning. (Deut. xiii. 5.) " And that prophet, or 
that dreamer of dreams shall be put to death, 
because he hath spoken to turn you awav from 
the Lord your God." But be this as it may, I 
think it is quite clear that not the guOt of perjury, 
but the malicious offence of false accusation is here 
provided against. Had it been perjury, it would 
have required the penalty, in the case of false-wjt>. 
ness in behalf of another, or in the case of property 
in dispute, to be inflicted just as certainly as in the 
case here specified. But that is not so. A simUar 
remark will apply to some enactments in the ancient 
Roman code. 

" The Mosaic Law," (I quote the words of a 
celebrated writer,) " prohibits perjury most per- 
emptorily, as a heinous sin against God, but still 
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leaves to God himself the punishment of the offence, iy- 
without ordaining any punisliment to be inflicted 
by the temporal magistrate. 

" This view of God being the sole, but the 
infallible avenger of false-swearing, is an awful 
view of perjury, but it is a philosophically just 
one ; and in this view did the Israelites actually 
regard it — a sin which stained the soul, but no 
crime for which they were responsible to their 
f ellow-creat urea *.^ 

While contemplating the state of things when a 
whole people regarded with abhorrence false-swear- 
ing, as a sin which stains the soul, but saw in it no 
crime for which they were responsible to their 
fellow-creatures, can we avoid contrasting it with 
the frightful state of things among us now P A 
living witness (a gentleman of high legal station 
and character whose duties give him ample room 
for induction,) has lately assured me that experi- 
ence, has compelled him-f* to infer, that in the large 
majority of cases, the fear of the temporal conse- 

* I had written the above opinion, before the disidertatton 
of Miuhaelis fell inio my hand:.. It gives uie great salis- 
f&i:tinn tn find my views in this point conflnned by such high 
BUthorityi though I am compelled, at the same time, to 
aeknnwledge the surpnse with which I found hiai bo inac- 
curate in some of his ^ts, and so imprudent in some of his 
opiniuns. MichaSlia, Art. 256. 

-t This opinion may probably be ctmsidered a» too strong 
and sweepinp;. And certainly it must be confessed that the 
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quences of perjury detected, is the only feeling 
which operates upon men, in their estimate of an 
oath. It is a painful and melancholy reflection. 
But let us not stop short at our regrets, without 
putting this question, — Has not the unprecedented 
frequency of oaths in our country, and the lament- 
able absence of religious solemnity in their admini- 
stration, led to this sad result ? 

very evaaiona by which some witnesses, as I have else- 
where observed, attempt to deceive their own oonsciences, if 
they can avoid kissing the book, with other similar kinds of 
subterfuge, show that even these infatuated persons, how- 
ever criminal in the eye of God, attach some sanctity to an 
oath, if accompanied with the solemnity which they thus 
endeavour to evade. 



CHAPTER XIl. 

PERJURY IN GREECE, 

How far perjury was considered as a civil offence, 
to be punished by the magistrate, in the earliest 
ages of Greece, I have not been able satisfactorily 
to ascertain. Potter, indeed, says that " they 
were in some places punished with death, — in 
others, with the same punishment which was due 
to the crime with which they charged any innocent 
person, — in others, only by a pecuniary mulct*." 
But he cites no authority -f. The orator Lycurgus 
seems to imply that it was an acknowledged prin- 
ciple among the Athenians, that they were, in 
behalf of the Gods, to take vengeance themselves 
on a perjurer, " Justly would you punish him 
[the perjurer,] both in behalf of yourselves and in 
behalf of the gods J." And many proofs are found 
among the orators, that various punishments were 
actually inflicted by the civil magistrate, according 
to law. Thus Antipho, remonstrating against the 
absurdity of receiving the testimony of a servant 

t There is a passage in Andoeides which cites a law im- 
posing the penalty of denth on one who fails of convicting 
the man whom he accused of a capital offence ; but this, as 
in the case of the Jewish law is the punishment not of per- 
jury, but of false-accusation. — Andocides, De Mysteriis, 20. 

J Lye. v. Leoc: 78. 
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in preterence to that of a free citizen, urges that a 
free citizen, in case he be convicted of gi^Hng untrue 
evidence, subjects himself to the penalty of infamy 
and fine*. And in the speech which Demosthenes 
made when prosecuting two men on the charge of 
perjurj', he points out, in the prologue, the heavy 
punishment inflicted by the state on a citizen ctm- 
victed of that crime, and tlie encouragement held 
out by the law to prosecutors -f-. 

But whatever might have been, in earlier or later 
days, the temporal punishment assigned to perjury 
in any of the States of Greece, it is, I think, very 
evident, that a deep and hvely sense of the moral 
and religious guilt of false-swearing was practically 
prevalent through its different districts, and for 
many ages. Their poets, wliom we may suppose to 
be fair interpreters of the general sentiments either 
of those who had gone before them, or of their own 
contemporaries, abound with clear testimonies to 
this point. They employed the popular traditions 
of their country in the composition of their poems, 
and became, in turn, the instructors of their own 
people, and of succeeding ages; and undoubtedly, 
miserably deficient as were these masters — blind 
leaders of the blind, — compared with the teachers 
of righla>usnes5 enlightene<l by the bright beams 
of the Gospel, yet every lover of virtue and inte- 
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grity, and of piety too, must feel grateful to God 
for the help once afforded by these heathen teachers, 
in humanizing the nations of the world. Even 
now, not for pleasure only, and grateful remini- 
scences, hut for solid instruction and improvement, 
we are often induced to dwell on sentiments, and 
principles, and arguments, and descriptions, which 
will last, whilst literature has a place on earth, 
living monuments of the vast and diversified 
powers of the human mind on all subjects but one; 
and on that one, — the most important, the most 
momentous subject of all — the same monuments 
will last, a standing irrefragable evidence that the 
utmost stretcli of human intellect never could reach 
the knowledge for which human nature is ever 
thirsting; in other words, that Eternal truth 

IS TO BE FOUND ONLY IN THE GoSPEL. 

On the subject before us, the poets of antiquity 
are by no means silent, and their words, though 
mingled with words of fable, are loud and clear. 
» On the fifth day, they tell," (says Hesiod) " the 
Furies rove and roam around, avenging ' the Oath,' 
to which Strife gave hirth* — the bane of those who 
swear falsely ■f." When Homer would represent 

• Hesiod, 'HMKFAi, .10. 

+ It ia curious to remark how frequently the sentiment 
is repeated by Greek writers, that the oaths of lovers go for 
nothing. " He swore indeed, but, us they say, oaths made 
in love never enter the ears of the Gods." — Stohwua, xxviii. 
So Plato, la Si/mpotio. 
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AgunemnoD ae binding his soul by the moat 
solemn oath to the trutli of what he said, the 
poet's expressions are pregnant with most forcible 
and awful thoughts of the danger to which perjury 
exposes the soul of the false-swearer, independently 
of any human punishment. 

" Know, now, first Jove, of gods the highest 
and the mightiest, and Earth, and Sun ! the Furies, 
too, who, beneath the earth, punish the man who- 
ever has sworn to a falsehood ! and if any part of 
this oath is false, then may the gods send to me 
afflictions very many, as many as they do send to 
him whoever sins against them by perjury*." 

Thus, too, in the solemn oath of the same hero, 
he calls to witness, among others, " those two 
deities who punish, among the dead in the realms 
below, the soul of that mortal whoever had been 
guilty of perjury -f-," 

Probably a critical examination into these and 
other like passages would lead ua to infer (as far as 
the representations of poets would justify any infer- 
ence), that an awful visitation of Providence was 
believed, in those ages, to be the inevitable conse- 
quence of perjury, /w/A in this world and also after 
death shall have closed the present scene. 

The classical scholar would scarcely forgive me, 
were I to omit the testimony home to thi 
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opinions of the men of Greece, on this point, by an 
incident recorded by the historian of their earliest 
days. In those primitive times, the orator de- 
pended more upon the force of an example or 
historical narrative, than upon the direct effect of 
argument ; and in recounting the circumstances of 
an example, they indulged far more in detail than 
would now be tolerated : except, indeed, when an 
orator of extraordinary graphic powers should dwell 
on a point of unusual interest to his audience. The 
Spartan king, Leotychidea, when urging upon the 
Athenians their moral obligation to release certain 
hostages, employs no other arguments; he relates, 
at some length, the story of one Glaucus, a Spartan, 
of great reputation for integrity, but who was 
tempted to withhold a large sum of money deposited 
in his hands by a rich Ionian, who had since died, 
and whose sons came to Sparta to claim their 
property of Glaucus. The man's conscience was 
not easy after he had put off the young men, telling 
them to return at the end of four months; and 
he would fain have the sanction of the oracle 
at Delphi to his meditated fraud. The sacred 
response was any thing rather than what he had 
hoped to hear. 

Glaucus, thou son of Epicydes, for the present, doubtless, 

it is profitable 
To gain your cause by an oath, and possess the money 

for your prize : 
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Sueu-. tiace deaib equally awiiti [he man who keep* 

his oath reliRlously. 
But SweariuK has a nameless child :— -he has no feet, — 
He has no hands, — but be puriues swiniy, tiU he seizes 
And destroys the whole family, and the entire house; 
But the lamilT of him n-bo relieiouely obsen'ee bis oath 

prospers in fiiture days *, 

Glaucus, on hearing this stem rebuke, implored 1 
the Deity to par(n>n his rash words. The sentence 
of the oracle well deserves iho best consideration of 
men who live in the clear light of the Gospel. 
" To tempt the Deity is the same with doing the 
act-f!" " Of Glaucus, (continued Leotychides,) no 
one descendant is there, no one branch is left to be 
called by his name, but, root and branch, he is 
swept away from Sparta.'" 

We cannot wonder at this being one of the most 
celebrated traditions of antiquity ; nor can I refrain 
from adding the testimony borne to the prevalence 
of the same belief by the orator Lycurgus : — " Men 
of Athens, this too you ought to leam, — an oath is 
the bond which keeps the democracy together. The 
commonwealth consists of three parts, the archon, 
thejudge, and the individual citizen ; and everyone 
of these binds himself by the same pledge of faith, 
and rightly too; for with regard to their fellow-men, 
many have often defrauded and deceived them, and 

* See also Juvenal, siii. 199. His reflections upon this 
mt are remarkably Btriking. 
I' Herud; Emio. 86. 
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have not only escaped from all present danger, but 
have never been called to account for their deeds of 
injustice; but from the Gods no one can conceal 
himself by perjury, nor can he ever escape their 
vengeance ; on the contrary, even should it not be 
in his own person, yet, at all events, the children, 
and the whole race of the perjured man, fall into 
great misfortunes*." Such were the sentiments 
which long prevailed in Greece ; but, unhappily 
for that ill-fated country, another and a new philo- 
sophy found its way thither, which laughed at such 
sentiments as the offspring of superstition, and 
which led to the establishment of principles and of 
habits, as disgraceful as they were pemicions-t-. 
And in this point of reverence, or contempt for an 
oatli, we see the result of these principles as 
described by an eye-witness |. 

Such a melancholy state of degeneracy from their 
early integrity and religious regard for the awful 
sanction of an oath might have been anticipated, 
in a country where the stage was suffered to sap the 
foundation of all moral and religious principle, by 
that most fatal of all weapons, ridicule ; and that 
evil demon ruled in Athens. Honesty and religion 
were laughed out of countenance in that city, and 



* Lye: v., Leoc: 80. 

■h Diagoraa denied that there were Gods, because the 

perjurer was allowed to go unpunished. Selden II., 1 1. 

J Poljbius. See Pari II. of this work, ch. iv. 
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left it to its fate. With regard to the particular 
point of the tratlitionary religiousheliefin the divine 
vengeance attendant upon jwrjury, we have a fair 
specimen in repeated instances, of the too-successful 
efforts of that engine, ridicule, to undermine the 
very comer-stone of society, and by extirpating 
religious fear, to burst asunder the bands which 
held together their commonwealth. *' Whence is 
the thunder-bolt?" (an old man is mode to ask 
Socrates, whose venerable name is given to an infidel 
philosopher of the new light.) " Evidently Jupiter 
hurls this at the perjured." — "How, you old fool 
and dotard (is the Atheist's reply) ; if he strike the 
perjured, why has he not burnt up Simon, and 
Cleonynius, and Theorus ? They are desperate per- 
jurers. Instead of this, he strikes his own temple, 
and the promontory of Sunium, and the lofty oaks. 
In return for what injury shown to him? — An oak 
cannot take a false oath!" The old man is con- 
founded by the question, " I do not know how to 
explain that," he says, " but you seem to be right*." 
At the same time, the advantage here, as ever, taken 
by the enemies of truth, of an unsound argument 
used in the cause of truth, ought to teach us Chria- 
tians a lesson. Those enemies too often easily per- 
suade men that all is false, if what they have hitherto 
relied upon is shown to be untenable. An unsound 

• Aristoph, Nubes, 394. 
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argument may, for a time, have, with the bulk of 
mankind, more powerful influence than one whose 
foundation is sure. It may be regarded as a pious 
fraud to employ it, but in the end it will prove 
deceitful; in the day of trial, it will always be 
found in the ranks of the adversary. 
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CHAPTER Xm. 
PEBJUHY in ROME. 

In examining the question, whether Perjury was 
considered in Rome as an offence against the state 
to be visited by the civil magistrate, we are met on 
the threshold by a broad assertion of Michaelis, 
which deserves notice, — " In those honourable 
times," he Bays, referring to the early days of the 
commonwealth, " the Romans had no punishment 
for perjury, except that of the Censor marking the 
perjured person as a bad man," referring us, in a 
note, for his proof, to Aulus Gellius, Noctes 
AtticeB, lib, vii., c. 18 ; but his proof is very far 
from bearing out his assertion. A. Gellius there 
only relates a mere matter of fact, with regard to 
those men who had attempted to evade their oath 
after the battle of Cannie, It is a well-known 
story. Hannibal had sent them to negotiate an 
exchange of prisoners, under an oath to return if 
the Senate would not accede to his terms ; and one, 
or more of them, on leaving his camp, relumed 
immediately under pretence of having left some- 
thing behind, and, persuading themselves that they 
had fulfilled the letter of their engagement, after 
the failure of their embassy at Rome, did not 
return. Now Aulus Gellius says of these men. 
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" so base was tMs fraudulent casuistry deemed, 
that they were every where held in contempt, and, 
as to their character, torn in pieces ; and the 
Censors akterwakds visited them with all the 
penalties and disgraces of every brand, hecaiise 
they had not performed their oath." And adds, 
tliat Cornelius Nepos says, so intolerable was their 
punishment, that they could endure life no longer, 
and committed suicide. It has struck me as pos- 
sible, that Michaelis, in a cursory glance at this 
passage, mistook the word afterwards as though it 
implied that subsequently to this transaction, in 
which the custom originated, the Censors usually 
marked a perjurer as a bad man. Be this as it 
may, he had surely forgotten what the Censors' 
brand for perjury implied; it not merely aifected 
the character; its punishment was of a much more 
palpable and tangible kind ; it involved degradation 
in rank, and the loss of every privilege of a Roman 
citizen, — a total disfranchisement. And of these 
individual offenders Livy tells us expressly, " that 
they were cited by the Censors, — that those among 
them who had a public horse assigned to them, 
were deprived of it ; that they were degraded from 
their tribe, and all disfranchised*." 

Another passage of Michaelis I confess much 
surjirised me, considering his reputation for accu- 
racy, learning, and deep research. " The ancient 
• L. j£xi. 1 fl. 
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Romans left it to their gods to avenge the per- 
jurer's wickedness ; and, however much in after- 
times, the fear of the gods, and the principles of 
honesty, disappeared at Home, still we find tluB 
rational maxim of their ancestors subsisting in the 
reign of Alexander Severus, ' It is enough for the 
guilt of perjury to have the Deity its avenger.'" 
How this could be regarded as a ma,vim of their 
ancestors it is difficult to understand, when the 
testimony of Livy, in the very passage which 
Michaelis quotes, refers to an early age of their 
republic ; and when Aulus Gellius himself sends us 
back to a atill more remote date for a more severe 
pimishment, lamenting tlie increase of the crime of 
perjury as a consequence of the mitigated penalty 
which, in his days, visited the offence. " Think ye, 
friend Favorinus," are his remarkable words, " if 
that punishment for false witness, which was enacted 
by the Twelve Tables*, had not been abolished ; and 
if MOW, as in past times, whoever was convicted of 
false witness were thrown down from the Tarpeian 
Rock, so many would not be ready to testify falsely 
as we now see-f- ?■" But this is not the only mistake 

• See H curious oversight of our celebrated commentator 
with regard to the Laws of the Twelve Tables, at the close 
of the next chapter. 

t It ha» been said, that tliis miffht refer to false accusa- 
tion (as among the Jews, Deut. six. 1 9), but I see nothing 
in Aulua GcUius to countenance that supposition. His 
words are"De falsis leatimoniis" — "qui falsum testimo- 
nium dixisse convictus euet." — Book xx,, c. 1. 
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into which Michaelis muBt have been betrayed, 
before he could have written such a sentence. He 
represents the sentiment, — "it is enough for the 
guilt of perjury to have the Deity its avenger," as 
a legal maxim prevalent at Rome in the time of 
Alexander Severus. He is by no means justified 
in this assertion. The facts are these; Antoninus 
Caracalla and Severus had enacted, " if any one 
shouhl swear by the Genius of the Prince, that he 
ought not to pay the demand of the plaintiff, and 
should swear falsely ; or if he undertook, upon oath, 
to pay within a certain time, and did not pay, he 
should be scourged and dismissed, whilst these 
words, in Greek, should be pronounced over him, 
"Sweat not raslily*." Now all that Alexander 
Severus enacts, with regard to this specific law, is, 
" that no one should be in danger of bodily pains 
or penalties, nor be deemed guilty of treason, 
should he rashly, in a passion, or in a heat, have 
sworn falsely, though it were even by tlie name of 
the Princef." We know from various sources of 
evidence, that it was considered far less dangerous 
in Rome, to swear falsely by any of the Deities 
worshipped there than by the Genius of the 
Emperor. Had a false oath been taken deliberately 
in the time of Alexander Severus, there is no 
colour for the assertion, that it would have been 

' DifTcstxii, 2, 13. 
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passed over by the civil magistrate, and referred to 
the gods as avengers of their own dignity. 

It must not, on the other hand, lie forgotten, 
that expressions occur, which seem to militate 
against this conclusion ; but I have not met with 
any, which do not admit of a satisfactory explana- 
tion. For example ; when bis accuser laid to the 
charge of Rubius, a Roman knigbt, that " he had 
■violated the name of Augustus by perjury,"" (evi- 
dently making the gravamen of the offence to 
consist in the perjury having been incurred in the 
name of the deified emperor:) on this charge 
Tiberius observes, — " The oath must be considered 
in no other bght than it would have been had the 
accused calleil Jupiter to witness a falsehood ; 
adding, that the injuries of the gods were for the 
gods to look to*.^ 

Undoubtedly, then, in the earlier ages of Rome, I 
perjury was punishable by the civil magistrate, a 
an offence against the state-f-. And tlie same system 1 

• Tac. Annal., i. 73. 

t From B passage in Plautus (Rudens, Act v. bc. 3), it has 
been conjectured, that in ancient timea, ihe duty of punish- 
ing for perjury was imposed on the Pontifex Maximus. 
Gronovius denies this, and interprets the passage as refer- 
ring only to the custom of the two litigant parties placing ft J 
deposit in the hand of the Pontifex, wlio when the suit was f 
ended, returned to the winning party hia deposit, and con- . 
flscated that of the loser. The note in the Qelphin Edition I 
(the authority fur which 1 am not acquainted with), says 
plainly, that such as were guilty of perjury, if they had J 
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seems to have prevailed throughout. Calvin (of 
Heidelberg), after examining the various opinions 
on this point, comes to the conclusion that perjury 
was always punished in Rome, but not always in 
the same manner. A false witness, in a civil action, 
was liable both to an indictment for perjury, and 
also to an action for damages, at the suit of the 
party aggrieved*. And the degree of punishment 
was left very much to the discretion of the judge. 
Generally speaking, perjury was punished at Rome 
either by ,exile, or transportation to an island, or 
disfranchisement as a citizen "f. 

But, however the temporal punishment of per- 
jury varied at Rome, it is melancholy to reflect on 
the rapid degeneracy of the Roman people from the 
pre-eminent station they once maintained among 
the nations of the world for their honour and good 
faith, and the reli^ous reverence in which the 
obligation of an oath was once held among them, 
to the lowest grade of corrupt principles, and 
flagitious practice, in those same points of duty. 
To the distinguished place which they once held 

8Wom by the Gods and the altars of the Ckxls, 
punished by the Pontifex ; if they had sworn by the prince, 
were punished by the prince ; if by any other oath, they 
were punished by the censors. Selden tliinka that perjury 
was seldom punished as such in early agea. B. ii, 11. 

♦ C. lib. iv., XX., 13. 

Y De curia Bubmoventur. Paul! Sentcntianim, lib. v., 
tit 15. 
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among the nations of the world in this respect, 
Polybius bears most striking and ample testimony, 
as we have already seen; whilst their miserably 
degraded and fallen character ia painfully forced 
upon our notice by their historians aa well as their 
poets. Livy, when recording the attempt of the 
tribunes to insnare the people into such an interpre- 
tation of the oath which they had sworn toCincinna^ 
tus, as would involve the guilt of equivocation and i 
subterfuge, accounts for the failure of the attempt, 
by obser^^ng, " that the neglect of the gods which. J 
prevailed in his age had not, in those earlier day^ J 
reached Rome; nor did every one then, by their 1 
subtle interpretation of an oath, make it and the | 
laws bend to their purpose ; but, on the contrary, 
all shaped their own moral conduct by their oath | 
and the laws*;" whilst Juvenal, (every fair dedui> I 
tion being made from his representation, as 
overcharged, highly-coloured statement of the vices I 
and crimes which he had undertaken to lash with 1 
the utmost severity of his severe pen,) still places 
the moral and religious condition of his contem- j 
poraries in so revolting a light, that we would | 
gladly turn our eyes from them. But perhaps o 
duty requires us to look steadfastly at the object, 
and trace the evil to its origin ; and then inquire, 
whether similar causes have not been in operatioQ I 
among us ; whether tliey are not still working the ] 
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same melancholy results ; and whether we have 
any control over them, to arrest their progress, and 
diminish the mischief they may be causing. 

Before leaving this brief review of the subject of 
perjury, as far as relates to the parts of the ancient 
world witli which we are best enabled to become 
acquainted, I cannot help referring to the testimony 
home by Xenophon to a similar progress of 
degeneracy in Persia. After painting in bright 
colours the high sense of honour, and the most 
religious observance of an oath which characterized 
that nation in the time of Cyrus, and which 
induced all people, without any suspicion or fear, 
to trust their property and their persons to them, 
upon the mere pledge of their oath, that writer 
laments that in his day no one could place any 
confidence at all in them. The rulers set the 
example of injustice and perjury, and the people 
were not long in following it; for, as Xenophon 
justly observes, such as the rulers of a country 
are, such, in geiieral, will also be the people. 



CHAPTER XIV. 

rEHJUUY (CONTINL'EU 



Germany, 

The laws of ancient Germany, must ever supply 
an interesting subject of inquiry to us Englishmen, 
inasmuch as many of our institutions may easily be 
traced to them as their origin. It is, I believe, 
often difficult to ascertain precisely, what was the 
ancient law, and what was introduced by Char- 
lemagne, or other monarchs, by positive enactment. 
In many cases, tlie old law was incorporated in the 
new enactment, with more or less of modification 
and change. Still there is much recorded of the 
ancient unwritten law of various states. On the 
subject of perjury, the following particulars are, as 
I believe, gleaned from the best authorities. 

In the earliest times, a witness who injured a 
party by false-swearing, was punished by such 
damages as were an equivalent to the injury sus- 
tained. If the offender was not able to pay, he 
became the slave of the party whom he had 
wronged*. In either case, he was never afterwards 

• Heineccius, Elementa Juris Germanici, lib: ii., tit. 27. 
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alloweil to enter a court of juatice as a witness. 
And the suborner of perjury in such a case, was 
condemned to a hundred laahes, to have his head 
ukaven* (decalvari), and to be branded. 

The law of the Visigoths, provided that perjury 
slioiild be visited by confiscation of goods, am- 
putation of the hand, by " the shaven head," and 
scourging. 

By the law of the ancient Burgundians, whoever 
were the witnesses of one who consented to the 
wager of battle, should he fall, they as well as any 
. other person who was proved to liave instigated 
them, were lined each three hundred shillings, lest 
the crime of many offenders might be supposed 
expiabie by the death of one ; and their guiit of 
perjury was considered as proved by the death of 
the friend whose cause they had sworn to be just. 

By the Salic law, a perjured man was only 
subject to a fine of fifteen shillings ; and the prose- 
cutor on an unfounded charge of perjury was 
visited by the same fine. 

In the majority of the States north of the Rhine, 
a distinction prevailed between false-swearing know- 
ingly, and false-swearing ignorantly. In the 
former case, it was a capital offence ; in the latter, 

nt uf having the head shorn was by no 
perjury. Ira mediately after a culprit 
the galleys, he suffered this indignity, 
a mark of infemy in Italy, I believe, 
at thQ end of the last century. 



• This puniabmi 
means confined to 
was condemned to 
It continued to he 
till the French 
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tlie juror was to lose his hand or redeem it. Pro- 
bably, the punislitnent, in the latter case, was for 
carelessness in so solemn an act : otherwise, we can 
scarcely see the reasonableness of any punishment 
whatever. 

In one state Louis tbe Pious enacted, that when 
two witnesses on oath contradicted each other*, 
they should both 6ght it out with shield and club ; 
that the vanquished should lose his hand, and that 
the partners in his crime shoidd be compelled to 
redeem theirs. The credit of a witness was thus 
made to depend upcm hia strength and skill in 
single fight. 

The ancient law of Germany was, perhaps, 
strictly speaking, that the perjurer should lose his 
thumb. This was changed by Charlemagne {to 
whom the German law-writers ascribe the attribute 
of Divine vengeance, calling his enactments the off- 
spring of the Nemesis Carolina) into the loss of 
the two fingers, because, after the introduction of 
Christianity, the juror either lifted up hia two 
fingers, or laid them on the Gospels-f". 



+ By various councils and decrees of the Church in former 
days, enartments of punishments and penances of various 
kinds l)avB been made against peijury, the good effects of 
some uf which raay well be doubted. In one Council it 
was enacted, that any Clerk convicted of peijury should be 
debarred from the communion for two years. In another, 
Ihat whoever should entice a man to commit perjury, should 
be sentenced to excommunication for life ; whilst the per- 





Feance. 
Pekjury, by the Capitularia of Charlemagne and 
Louis le Debonnaire, was punished by the loss of 
the hand. By the ' Ordonnance' of St, Louis 
(125i), the benefit of appeal is taken from one con- 
victed of that crime. Other laws condemned the 
convict to fines, compensation to the party wronged, 
to infamy, and incapacity for any office. At pre- 
sent, the punishment is left to the discretion of the 
judge, and is to be apportioned to the character 
and circiinistancea of the case*. 

Austria-)-. 
"The punishment of perjury is imprisonment for 
five, or more, to ten years, and exposure in the 

jtirer himself was made incapable of bearing witness there- 
aHer. and was to be branded witli infamy according to law. 
We find in one law these extraordinary distinctions ; 
whoever perjures himself by the hand of the bishop, or by 
a consecrated cross, shall do penance for three years ; but 
if on a cross not consecrated, for one year. If a man under 
compulsion for the saving of his life, or on any other 
necessity perjure himself, because he loved his body more 
than his soul, let him do penance through three Lents ; 
(others say, through three years,) and through one on bread 
and water. — Ivon: xi. 18. 

• REpertoire de Jurisprudence, par M. Merlin, 1827. 

t For much valuable information on the punishments 
inflicted for the crime of perjury in different continental 
countries, I am indebted to the obliging assistance of a 
very learned lawyer, well versed in foreign law. The 
giaseages between inverted commas in this chapter, arc 
e.^tracls from his notes. 
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pill(wy. In cases where tlje false oatli has been 
productive of great injury, iiiipriscniiiieiit for twenty 
years, or even for life. 

BAVARtA. 

"Four to eig'it years' hard labour, incapacity to 
hold any public office, and to give testimony for 
the future; and exposure in the place appointed 
for the punishment of criminals. Perjury in i 
criminal cause is punished with greater severity. 

Prussia. 
" Deprivation of all public offices, public de- I 
uouncement as a perjured person. One to three 1 
years' imprisonment. Forfeiture of four times the I 
amount of the advantage sought by the false oath. 
Perjury in criminal cases may be pimished even | 
with death. 

Saxonv. 

" The punishment of whipping, or amputation of A 
the two fore-fingers with banishment, is obsolete, f 
The present punishment is exposure 
— Iiard labour for two or more years ; fine, with j 
imprisonment according to circumstances. In cri- J 
minal cases it is more severe. 
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"AccoHDiNG to a project for a new criminal code,.] 
published in 1826, the punishment for perjury was J 



to be incapacity to hold any public office, or to 
give testimony — and confinement in the house of 
correction ; in criminal causes affecting the life of 
the accused, it was to be more severe. 



Holland. 
"Whipping, imprisonment, banishment, &c., ac- 
cording to circumstances. The old law punished 
perjury by branding the face, or cutting off the 
joints of the fore-finger. 

Russia. 
"AccoaniNG to the project for a criminal code, 
approved by a late Imperial Commission, the 
punishment of perjury was to be imprisonment for 
not more than five years, nor less than three 
months — a fine for persons of condition ; the knout 
for the common people. According to another 
project, branding in the back, exposure on a 
scaffold, the inscription of the perjurer's name on a 
gallows, announcement of his crime in the news- 
papers — imprisonment from two to sis months, and 
incapacity to give testimony. Both projects woidd 
enact severer punishments in criminal cases. 

Hungary. 
"Infamy. Inability to sue in his own name. 
Incapacity to give evidence. Forfeiture of some 
other civil riglits. The law which obliged per- 
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jurers to go bare-headed, and bare-footed, trad to 
wear a particular sort of dress is obsolete. 

HOLSTEIN. 

" Incapacitv to give evidence, or hold place — to 
make compensation for the injury sustained by their 
perjury, and hard labour. 

ScHLESWIG. 

" Loss of rank and honour, inability to give testi- 
mony. Compensation to party injured. Ampu- 
tation of the fingers seems to be disused." 

Spain. 
There seems to be much doubt as to the precise 
punishments appointed for perjurj' by the law of 
Spain. One writer contradicts another : but what 
punishment may be prescribed by the law is in 
practice of little moment; for, as a general rule, 
none is put into execution; a reason, says Professor 
Palacios, why false witnesses are to be found to 
prove whatever may be desired. However, I 
believe those books are most worthy of credit which 
tell us that, in civil cases, the perjured person is 
liable to be punished by condemnation of twelve 
years to the galleys, and by the loss of his teeth ; 
and he must make restitution to the person injured 
by his perjury : and, in criminal matters, whatever 
corporal punishment had been inflicted on a person 
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convicted on false testimony, the same is to be 
visited on the false witness. In other cases the 
punishment is public disgrace and perpetual con- 
denination to the gallevs. In the case of a Decisive 
Oath, required by the judge or the other party, no 
punishment can be imposed on the false-swearer 
beyond what God himself will inflict*. 



Encland. 

Perjury is punishable in England, as well in the 
ecclesiastical as in the temporal courts: but the 
proceedings are almost universally confined in this 
case to the latter. Excommunication, however, is 
recognised in the statute of Ebzabeth-f-, as a punish- 
ment to be visited on one who has been guilty of 
perjury in the ecclesiastical court. Before the Con- 
quest, perjury among us was punished by corporal 
chastisement, banishment, by cutting out the 
tongue]:, loss of the hand, denial of Christian 
burial, forfeiture of goods, and sometimes death §. 
Indeed, so deeply impressed were our forefathers 
with the guilt of perjury, and so convinced that the 
punishment of the false-swearer would be severe in 
the extreme, that we find such a strong expresflion 

* See JDhnstoD*s Civil Law nf Spain, book ii., tit. 20. 

t S Elizabeth, c. 23. 

% The punJBhment of cntting out the tongue fur perjurj', 

prevailed in very early times. Seld: II., 11. 

^ 3 Inst., c. 74. 

a 2 
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as this inserted aniong the words of a statute, — 
"Once forsworn, and ever forlorn*." 

Juries who returned a false verdict lost their 
rights of freedom an citizens ; were never allowed 
to give evidence ; forfeited their goods and chattels 
to the king ; their lands and tenements were seized 
by the king, or rendered desolate ; their wives and 
children were amerced ; and their persons com- 
mitted to prison. Sir Edward Cokef apologizes 
for dwelling on the punishment of perjury, alleging 
as the reason for his doing so, that " some per- 
sons had given out that perjury was not punished 
by the ancient laws of England, wherein there 
would have been a great defect, and an encou- 
ragement to ill-dispoaed men, if jurors should, 
by the common law, have been punished for 
perjury, and witnesses, which are great motives to 
them of giving their verdict, should be perjured 
and not be punished.'" Afterwards, the king's 
council used to punish the offence at their discretion. 
Unlawful oaths are mentioned as one reason for the 
institution of the court of star^hamberj, and pro- 
secutions in that court for perjury were very fre- 
quent. On its abolition §, all matters examinable 
there, were declared remediable by common law. 
The punishment now, by common law, is fine ajid 



■ 18 Erlw. in., 53.— Coke, Inat. ii., 236. 

t Coke, Inst. Ill,, 6, and II., 268. 

t 3 Henry VII., c. 1. f 16 Charles 1.. c. 
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imprisonment, and never more to be capable of 
bearing testimony. The statute of Elizabeth in- 
flicts the penalty of perpetual infamy, and a fine of 
forty pounds on the sulximer, — and in default of 
payment, to stand with both ears nailed to the 
pillory. Perjury itself is thereby punished with 
six months' imprisonment, perpetual infamy, and a 
fine of twenty pounds, or to have both ears nailed 
to the pillory- But the prosecution is generally 
carried on at common law, aided by the statute 
2 George II. c. 25, which superadds a power for 
the court to commit the convict to the house of 
correction for a term not exceeding seven years, or 
to be transported for the same period*. 

Blackstone alludes to a regret on the part 
of some persons, that the perjury by which the 
life of another has or might have been destroyed, 
was not a capital offence in England, as it was 
in France-f. The judge himself enlarges some- 
what upon the argument used by Montesquieu, 
to show, that the law as it is, in both countries, 
when taken together with all the circumstances, 
is right. The great difference was, that in the 
English courts witnesses were examined for the 
accused as weU as for the prosecution, and here the 
rack is not used to extort confessionj. But in 

* Blackstone, book iv., c. 10. 

■»■ Montesquieu, Esprit dea Loix, book xxix., c. II. 
J Montesquieu observes, in a note, that by tbe old French 
e examined for the accused, as well as 
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punuing this subject, Blackstoiie has fallen iuto a 
curious error, which one might scarcely have 
expected to find in so classical and so accurate a 
man. "Perjury seems," he says, '"to be already 
very properly punished by our law, which has 
adopted the opinion of Cicero, derioed from the 
Law of the Twelve Tables, ' The Divine punish- 
ment of perjury is perdition; the human punish- 
ment is disgrace*."" Such, undoubtedly, is the 
sentiment of Cicero, as expressed in his brief sum- 
mary of the laws by which he would govern a 
commonwealth; but, instead of that opinion being 
derived from the Twelve Tables, on the contrary, 
capital punishment — the very penalty which he 
represents as foreign to the spirit of the Enghsh 
law, and to the sentiment of Cicero — is the only 
punishment of the crime of perjury prescribed by 
those Twelve Tables. Cicero indeed says, that in 
giving the principles of his laws he should employ 
the words and phrases which, though obsolete, are 
best suited to express their meaning, as he would 
wish to convey it; such words, for example, as 
may be found in (he laws of the Twelve Tables, 
which Blackstone, looking only cursorily over the 
passage, might have mistaken for an intimation 

for the proscution (as they are in England.) Cougequently, 
by the institutions of St, Louis [lib. i„ ".. 7] there was only 

a pecuniary punishment against false witness. Montesq, 

nxix. II. 

♦ Cic; de Leg: II., 9. 
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of thof 



laws. 



Cicero's laws probably were, for the most part, 
such as had been in operation at Rome, though he 
himself implies that others were not so, but only 
agreeable to the spirit of the ancient constitution 
and the habits of the j>eople. 



America. 

The punishment on conviction for perjury com- 
mitted in any cause depending in any of the courts 
of the United States, or in any deposition taken 
in pursuance of the laws of the United States, is 
imprisonment not above three years, and fine not 
exceeding eight hundred dollars, pillory one hour, 
and the disqualification for being a witness until 
the judgment is reversed*. 



India. 

Among the Hindus the temporal punishment of 
perjury is fine or banishment, or both, by the laws 
of Menu. And as to the future visitation on false- 
swearing, they are assured that " a witness who 
knowingly says any thing before an assembly of 
good men different from what he has seen or heard, 
shall fall headlong after death into a region of 
horror, and be debarred from heaven. ^Vhatever 



' Encju, Amcric, art. Pbhjurv. 




places of torture have been prepared for the slayer 
of a man, for the murderer of a woman or of a 
child, for tlie injurer of a friend, or for an ungrate- 
ful man, — tho§(! places are ordained for a witness ' 
who gives false evidence. 

The judge is to declare to the witnesses, the ' 
penalties which will be incurred in a future state 
(after transmigration) by the false-swearer; and 
the happiness that will accrue to him who testifies 
the truth. The temporal punishments which the 
Hindu law ordains, are fines which may be imposed 
on the four clas.ws; banishment, which may be 
adjudged to all but Brahmins; mutilation of limb, 
which also may not be inflicted on Brahmins ; the 
fine is to be apportioned to the motive which 
actuated the perjury. If he speak falsely through 
covetonsness, he shall be fined 1000 paras; if 
through distraction of mind, 250; if through terror, 
two mean amercements ; if through friendship, 
four times the lowest ; if through lust, ten times 
the lowest amercement ; if through wrath, three 
times the next, or middlemost; if through igno- , 
ranee, 200 complete; if through inattention, 100 
only! 

Let a just prince banish men of the three lower 
classes if they give false evidence, having first levied 
the fine; but a Brahmin let him only banish. — ■ 
Menu, c. viii., v. 123. 

Provision is made, however, for pious falsehood, 
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which is called " the Speech of the Gods (^ and it 
is allowable to give false evidence for the purpose 
of saving a life which would be forfeited to the 
rigour of the law. The " venial sin"" of " benevolent 
falsehood*" is to be expiated by oblations. 



END OF PART II. 



PART III. 



ORIGIX OF OATHii. IlEINECCIUS. 

Aftee enumerating the various machinations, by 
which, instead of consuhing each other's welfare, 
men were ever attempting to injure their fellow 
creatures in person, or property, or reputation, 
Heineccius proceeds, " In this state of affairs, it 
was essentially necessary to devise some means by 
which a rein might be put on the perfidy of men, 
to check its career; and with this view, almost all 
nations, as if by agreement, have betaken themselves 
to the religious obligation of an oath ; in order that 
those whom reason itself, and the divine law im- 
printed on the minds of all would fail of influencing, 
might yet be deterred from deceit, by reverential 
awe of the Supreme Being, who fills the universe 
with his presence, and penetrates into the inmost 
recesses of the heart ; who, moreover, has power to 
execute his own will in all things, and whose will it 
is, as his justice requires, to visit with etemaV 
punishment every breach of good faith, and con- 
tempt of his name. Hence the Egyptians, as 
Diodorus Siculua testifies, called an oath, " The 
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greatest pledge of faith among men," and Philo, 
" The most sure symbol of good faith." The 
Roman anibassadurs, too, in Procopius, speak of it 
OS " Of all, the last and firmest basis of mutual 
faith and truth." For no one can be persuaded, 
that any faith may safely be placed in him, whom 
not even reverence for the Deity, and certain danger 
of the Divine vengeance, could deter from false- 
hood. There is, consequently, no department of 
life, neither public nor private, neither in forensic 
nor domestic affairs, in which the use of oaths is 
not most frequent; but no where more freciuent 
than in the courts of law and trials. For whenever 
the judge cannot be directed in his decision by the 
evidence of witnesses, or documents, or other lawful 
proofs, the litigant parties either at the requisition 
of their opponents, or by the direction of the judge, 
throw themselves on an oath*, aa a kind of sacred 

* It may not, perhaps, be altogether superfluous, to remind 
the Engliab reader, that in the books of the foreigo jurists, 
as well an of ancient Greek and Roman authors, the oaths 
spoken of are generally those by whiph the plaintiff or 
defendant in a suit, either at the desire of his antagoQiat. or 
by the direction of the judge, pledges himself to the justice 
of his cause, or confesses or denies some material point. To a 
person not aware oFthiscircumslauce, much of what appears 
in the law-books of other ages and countries must either be 
unintelligible, or is likely to mislead. In our common law 
courts such an oath has no place ; and far be it from me to 
suggest an addition U> the number of oaths already sanc- 
tioned in our halls of justice. Still, many of our best lawyers 
are of opinion that in civil causes an examination of the 
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sheet anchor. It is thus, that St. Paul calls an 
oath, " The end of the whole dispute*." This use 
of oaths (as tlie most short and compendious method 
of settling a controversy), not only did the Jews, 
and Greeks, and Romans, and other nations some- 
what advanced in civilization, adopt, but also the 
ancient Germans, who, as we are told-f-, were other- 
wise accustomed to settle their disputes not by law, 
but by anns. All these points, I think, prove that 
no means for terminating quarrels have appeared 
more certain and expeditious than an Oath ; and 
for this reason, because men thought that no one 
would be so reckless of eternal blessedness, by a 
longing after which we are all influenced, as rather 
to jjrovoke by solemn stated words the vengeance 
of God, the most strict Judge, upon himself, than 
speak the truth." 

" Still, however, the reflections which SenecaJ 
gravely makes on the other cautions usually adopted 
by men in forming contracts, namely, that it is a 
confession of fraud and wickedness, disgraceful to 

parties themselves in open court would, in a large majority 
of cases, forward raateriolly the real substantial ends of 

• Hebrews, vi. 16. This description of St. Paul does 
not apply to our courta of law ; it is only applicable where 
the custom prevails (alluded to in the previous note) of the 
judge, or either of the parties, cutting short the controwrsy 
by the oath of tlie other party. 

t Velleius Paterculus, lib. ii., p. 1 18. 

X Sen. de Benef., Hi. 13. 
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the human race, the same we think applies, in all 
the fulness of truth, to oaths. If all were possessed 
of that self-restraint and regard for what is Just and 
honest which men ought to feel, surely we should 
never compel any one to swear, but should place as 
much reliance on him when merely making a serious 
affirmation, as though he laid his hand upon the 
altar and swore by all that was sacred. The case 
is as .iEschyluH represents it, " It is not the oath 
which invests the man with credit, but the man the 
oath." But now when we will not heheve a man 
of tried honesty, unless he pledge hia oath, nay, 
when we even thus can scarcely think sufficient 
caution taken, unless we have other and strong cor- 
roborations of the oath, what else do we than 
acknowledge, voluntarily, the perfidy of man, and 
profess, not without imposing a stain of ignominy 
on our race, that man cannot, in any wise, be aafelj 
trusted by man*." 

' Heinecciiis de Lubricitale Jurisjuraiidi Supplelorii. 
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In the last Session of Parliament an Act was passed 
for the relief of persons called Separatists, a very 
small body * according to their own account. 
Though I earefully perused their petition, and 
the papers which had heen circulated on their 
behalf, some of their reasonings I could not 
understand. But of this I am quite certain, that 
the title and preamble of the Act of Parliament 
are both perfectly inconsistent with the enactment. 
Its title is " An Act to enable Separatists to 
make a solemn affirmation or declaration instead of 
an oath ;" and the preamble states, that the Sepa- 
ratists refuse, from religious scruples, to iake an 
oath in a Court of Justice, and the body of the 
law enacts, that they shall in all cases where an 
oath is required, be allowed to make their solemn 
affirmation or declaration in these words, " I, A. B., 
do, in the presence of Almighty God, solemnly, 
sincerely, and truly affirm and declare,'" &c. Now 
this affirmation is, to all intents and purposes, an 

• Mr. Walker, who telU ua that two or three individuals 
constitute a Church, reports that they have in Scotland 
only six Churches, in Ireland tburteen, and in England 
only three. 
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oath ; it is the form of oath chiefly recognised by 
the Fathers of the Christian Church : and it is the 
fomi which, (as the reader may have ah^ady ob- 
served,) could the change be made with safety, I 
should gladly see adopted in England, instead of 
the form now used. At the same time I must con- 
sider it as much an act "binding the soul" as our 
present form, though that is the point upon which 
Mr. Walker of Camden Town, who seems to be 
the organ of the Separatists, chiefly dwells, as 
pelling him to refuse to take the usual oath in our 
Courts of Justice — " because," as he says, " it is 
Hnding the soul, that is, presumptuously pledging 
that which is not his own, and over which he has 
no dominion." Does not every one, who makes any 
declaration to another, give that pledge? Is not 
the sout always under a pledge to speak the truth ? 
Is not God the avenger of falsehood, as well as of 
false-swearing ? "I would distinctly add (says 
Mr. ^Valke^) that I should have no scruple to - 
answer, on any suitable occasion, thus, as 
Saviour was adjured to speak the truth. But l| 
fancy that the lawyers would not consider i 
therefore answering upon oath." On this last quea-.l 
tion I cannot speak ; but of this I am most clear,]" 
that should a witness in our Courts of Justice giveJ 
his evidence after hearing from the Judge thisl 
solemn adjuration, " I adjure you by the livinff 
God to speak the truth," it would he as essentially 
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an oath, and the witness in answering would as 
really " bind his soul" as if he had pledged him- 
self to the truth in the usual way. 

This oath, now prescribed to be taken by the 
Separatists, is the same with the form by which, a 
century ago, the Moravians were allowed to swear, 
excepting that the words " solemnly, sincerely, and 
truly" are inserted, and the words " the witness of 
what I say" are omitted ; an omission, as I think, 
very unwisely made — the true purport of an oath 
being, to remind the person who takes it that God 
is the witness of what he says. The Act is this; 



Anno Terlia et Quarto. 

GULIELMI IV. REGIS. 

CAP. LXxxn. 

An Act to enable the people called Separatists to make a 
solemn afBrmation and declaration instead of an oath. 
[USth Ausfust, 18.33.] 
Wheheas there are in various plaees in Ireland, and in 
some parts of England, and elsewhere, certain dissenters 
from theUnited Church of England and Ireland, and from the 
Church of Scotland, commonly called Separatists, the mem- 
bers of which class or sect of dissenters, from conscientious 
scruples, refuse to take an oath in courts of justice and other 
places, and in consequence thereof are exposed to great losses 
and inconveniences in their trades and concerns, and are sub- 
ject to fines and to imprisonment for contempt of court, and 
the community at large are deprived of the benefit of their 
tflaliraony : and whereas it is therefore expedient that the 
said sect called Separatists should be relieved in themanner 
hereinafter mentioned ; be it enacted by the King's 



illent Majesty, by and with the advice and consent of the 
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Lords Epirituiil aad lemporal. and Commons, in this present 
Pariiamem nsaembled, and by Ihe authority of tho satne, 
that every person for tbe lime being belonging to the said 
sect caUed Separatisla, who shall be required 
upon any lawfiil occasion to take an oath in 
any ease where by taw an oath is or may be 
required, shall, instead of the usual form, be 
permitted to make his or her solemn affirma- 
tion or derlarBtion in these woids following, videlicet ; 

I, A. B,, do in the presence of Almighty God, solemnly, 
sincerely, and Iruly atlinn and declare, that I am a member 
of tbe religious sect called Sepajalista, and that the ta.king 
of any oath is contrary to my reUgioua belief, as well as 
essentially opposed to the tenets of that sect ; and I do also 

in the same solemn manner affirm and declare 

Which said solemn affirmation or declara- 
tion shall be adjudged and taken, and is 
hereby enacted and declared to be of the 
same force and effect, to all intents and 
purposes, in all courts of justice and other 
places whatsoever, where by law an oath is or may be requi red, 
as if such Separatists had taken an oath in the usual form. 
II. And be it liirther enacted, that If any 
Persons mak- person making such solemn affirmation or 
maifoo, to' be declaration shall in fact not be one of the 
mbject to the people commonly called separatists, or shall 
Cml" "ilfully- felsely. and corruptly affirm or de'- 
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the effect of i 
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same had been SI 
have amounted to wilful and c 
person so offending shall incur 
feiturea as by the laws and stati 

may be enacted or provided against persons convicted of 
wilful and corrupt pequry. 
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Section C. 
definitions of an oath. 



1. Definitions not implying the Imphecatory 

FORM. 

We shall find many definitions of an oath which 
imply nothing of direct imprecation, both among 
Christian and Heathen writers. Cicero calls it " an 
affirmation under the sanction of religion"." Gre- 
gory of Nazianzen defines it to be "a solemn 
affirmation of the truth, as in the presence of 
God-f." The author of Fleta seems to have em- 
braced in his view, those corrupt modes of swearing 
by other attestations than by a direct appeal to God 
himself, which disgraced Christendom too long, and, 
unhappily, have not yet ceased to be its shame ; — 
" an oath is an affirmation, or negation on some 
point, confirmed by the attestation of a holy thing J." 
This corresponds very closely with the authorized 
definition at the present time in Spain, " An oath 
is an attestation, or affirmation, on any subject, by 
the name of God, and some sacred thing. And no 
one ought to swear by heaven or earth, nor by any 

• Cic. de Off. iii. 29. 

t Greg. Naz. In defia. Juram. Dom. Exod. XKii. 1 1 . See 
Sanderson. 

1 Fleta. Ub. v. 22. 
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creature; — by nought except what is holy and 
sacred*." Dr. Sandersmi, in his Lectures before 
the University of Oxford, professing to supply its 
full definition, says, " an oath is a religious act, in 
which, to establish a point in doubt, God is invoked 
as a witnessf." Dr. Johnson describes an oath to 
be " an affirmation, negation, or promise, corrobo- 
rated by the attestation of the Supreme Being." 

Voet, in his notes on the Pandects, defines it to be 
" a rehgious affirmation of the truth, or an invoca- 
tion of the name of God in witness of the truth :" 
and our celebrated Coke defines it thus; " An 
oath is an affirmation or denial by any Christian of 
any thing lawful and honest before one or more 
that hath lawful authority for advancement of truth 
and right, calling upon God to witness that Ills 
teiitimony is true." — 3 Inst. 7'*- 

2. Definitions of an Oath implying an 
Imprecation. 

Othee definitions there are, which imply the 
clause of imprecation or curse; thus, in the Pan- 
dects, an oath is defined to be "a religious asseve- 
ration by the invocation of God as an avenger, if 
the juror, knowingly, should deceive^." 

* Perez, Compendio del Derecho Publico y Commun de 
Espann, I rS4. 

t De Juc. Prom. Oblig. Pitulcc. 1. 1710. 
{ Paodect. Kii. 2. 
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Agreeably to which, Puffendorf defines an oath 
to be " a religious asseveration, by which we either 
renounce the mercy, or imprecate the vengeance of 
Heaven, if we speak not the truth." Lord Chan- 
cellor Hardwicke, in the preliminary proceedings in 
the case of Omychund and Barker, said, " What 
is universally understood hy an oath is, that the 
person who takes it, imprecates the vengeance of 
God upon him if the oath he takes is false." In 
giving judgment howe\er, the same learned person 
speaks very differently, " All that is necessary to 
an oath is an appeal to the Supreme Being, as 
thinking him the rewarder of truth and the avenger 
of falsehood." In the same cause Sir Dudley Rider, 
then Attorney General said, " All that in point 
of nature and reason is necessary to qualify a 
person for swearing is the belief of a God, and a 
imprecation of the Divine Being upon him, if he 
swears falsely*." 

M. Merlin describes it as being " as well a promise, 
the sincerity of which is guaranteed by the ii 
tion of the name of God, as also the affirmation of 
a fact, for the truth of which God is taken as wit- 
ness." Michaelis, to whose chapter on oaths and 
perjury we cannot refer without mingled sentiments 
of approval and dissatisfaction, appears to go to the 
full length of regarding it in alt cases, as " a solemn 



* Atkjns'a Rep. vol. i 



i. 20 and 48, 
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call to God lo punish us, both here and hereafter, 
through all eternity, if we tell a falsehood, or do 
nol keep our promise*." Bishop Bumet, who writes 
very satisfactorily on the subject, thus instructs us; 
— " An oath is an appeal to God, either upon a 
testimony that is given, or a promise that is made, 
confirming the truth ofthe one and the fidelity of the 
otiier. It is an appeal to God, who knows all things, 
and will judge all men ; so it is an act that acknow- 
ledges both his omniscience and his being the 
Governor of this world, who will judge all at the 
last day according to their deeds, and who must 
be supposed to have a more immediate regard to 
acts in which men made him a partyf."" We have 
already seen that our own form, " So help me 
God," is at once very classical and very heathenish J. 
The definition of an oath most nearly corresponding 
with the imprecation really implied in that form, is 
one quoted by Brissonius. " The nature of an 
oath involves our saying, ' may the Deity so far 
favour me as that is true which I affirm §.' " 

* Mich, on the Laws of Moaes, 256. 

t Burnet, Art. 39. 

X Part ii. c. iv. 

$ Asconitis Fsedianus apud Briss. 
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I HATE alleged our Saviour's example when ad- 
jured by the High-Priest as decisive, establishing 
beyond further dispute the lawfulness of an oath 
to Christians. The interpretation of the passage 
in the Gospel {St. Matt. xxvi. 63), which I have 
deemed the only sound interpretadoo, represents 
our Lord as having taken a judicial oath before 
the constituted authorities of his country. A 
doubt has been suggested on the correctness of 
that interpretation. The other arguments brought 
forward would, I think, independently of this, 
satisfactorily establish the legality of an oath. But 
this argument, if it be sound and unassailable itself, 
is so entirely conclusive, admitting of no appeal, 
that I felt anxious to put my reader in possession 



of the nature of the 



, and the result of 



my 



inquiries, which, I confess, have left no doubt 
whatever in my own mind on the subject. 

The question, and I believe the only question is 
this ; did the High Priest, when he addressed our 
Saviour, actually administer an oath to him, agree- 
ably to the laws and customs of the Jews? Or 
did he merely call upon him (urging the strongest 
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motive to compliance eveo his revereoce for the 
living God), to make an answer aye or no, to his 
question. This in, I believe, the only alternative. 

The Greek word e^optc/fw, which our translation 
renders by the word of Latin origin, 'I adjure 
thee,' and which I have considered in the text as 
equivalent to the ^English expression " / call upon 
thee to declare upon oath," does not occur in any 
other passage of the New Testament. With a 
view of fixing its meaning in this passage on the 
most satisfactory grounds, I have endeavoured 
First, to ascertain the sense in which it was 
employed, 1, by classical authors; 2, in the 
Septuagint version ; 3, by Josephus. And then 
Secondly, to collect the views which divines, as 
well of our own as of other churches, have taken of 
its true intent and meaning in this passage of the 
Gospel. 

I. The simple word opKi^oi, (the word generally 
used in the Septuagint) is employed by Demo- 
sthenes (pro corona 235) to signify the administra- 
tion of an oath; and the same word is used 
precisely in the same sense by the Septuagint 
(Gen. L. 5 and "J), as their interpretation of the 
Hebrew word, which our translators have correctly 
rendered to make to swear: " My father made me 
swear," 'O itaTijp fJ.ov, ojpKtae /xe. "According as 
he made thee swear," Kadd-nep wpKtiri ae. But that 
same Hebrew word Jj^uj is translated in another 
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passage (Gen. xjdv. 3.) by St. Matthew's com- 
pound i^opKt^oi. This compound word is also 
employed by Demosthenes precisely in the same 
sense. I quote a passage in which the ceremony 
employed in administering the oath is also re- 
corded (Coron. 1265) iipo^ tov ^iojiov ayovrsg Koi 
e^apKiXovT€i, bringing each to the altar, and 
making him swear. Our translation renders the 
above passage in Genesis by the same words, 
" / will make thee swear by the God of Heaven, 
and the God of the Earth." The parallebsni 
of the two passages in the Septuagint and St. 
Matthew is very striking. 

Sept. i^opKil^di CTE Kvpiov TOV Qeov rati oiipavov 

Koi TOV Qeov T^f T^f. 
Matt. i^opKi^tii (re Kara, tov Qeou tov i/ji^oj. 

To remove, however, any such objection against 
the reality of a strict parallel between these two 
instances, as might arise from a change in the 
termination of each sentence, I must observe that 
in the Septuagint the accusative case without any 
preposition and the genitive case with the preposi- 
tion Kara, are used after the verb opKt^ui, in the 
same sense indiscriminately; or rather I would 
say, that the latter form (the form adopted by 
St, Matthew,) is much the more frequent of the 
two. Thus (1 Kings ii. 42 and 43,) " Did I not 
make thee swear by the Lord? Why hast thou 
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then not kept the Oath of the Lord?" Oix' 
&pKt<T& crs KOTO. Tou Kvplov ; Koi tI oti ovk 
e^Xafaf tov opKov Kvpi'ov, see also 2 Chron. 
xxsvi. 13. In each of these instances too the 
Hebrew verl» jf^U? ia the same as in Gen. xxiv. 3, 
which, as we have seen, is rendered in the Septua- 
gint hy the verb e^opKiXot. 

Josephus also employs the word precisely in 
the same sense. Thus (Antiq. ii. 8.) speaking of 
the oath by which Joseph bound his brethren to 
carry his bones to Canaan, lie says, Oirrw? yap 
aiiTous 6 'loitTtpios i^upKiijs, for thus had Joseph 
made them swear, rendered in the Latin " Sacra- 
mento adstrinxeratr And we know that it was 
not merely by a solemn injunction, but by a 
direct oath that Joseph bound his brethren: 
Exodus xiii. 19. " For he had straitly sworn the 
children of Israel" ojixcy 7a p upKias. y^HJri 
V^^llJn '■ h^ had sicorn them by an oath*. 

Polybius, who lived somewhat more than a 
century before the Christian sera, uses the word 
exactly in the same signification, — when he de- 
scribes the military bath of the Roman soldiers 
E^opKil^ovcriv ''H/iiiv K.T.\. ol Se \onTai onvCovo'ivf. 

Thus, I conceive, we have satisfactorily esta- 
blished that at the time when St, Matthew's Gospel 
was written, the word employed in this passage to 
convey the meaning of the Hebrew word used by 

* See also Joseph: is, c. 7. + Polytr vi. 21. 
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the High Priest (probably the same word which 
Abraham, and Joeeph, and Solomon are recorded 
to have used in the passages above quoted,) was 

the precise word in use to signify the administering 
of an OATH. 

In pursuing the second branch of our inquiry, 
we shall find almost all writers assigning to the 
word in question, the exact sense in this passage of 
St. Matthew, in which I am maintaining that it 
must be received. Schleusner, indeed, would have 
us regard that sense as confined exclusively to the 
word when employed by classical writers; a view 
which the Septuagint version of Gen, xxiv. 3, com- 
pels us to abandon. And Grotius also, whose 
words he quotes, explains the verb as "gravi 
obtestatione per nomen Divinum religionem alicujus 
animoinjicere." " By a solemn appeal in the name 
of God, to throw a religious obligation on the 
mind :" excluding any necessary notion of an oath. 
Very few of the ancient Christian writers have 
directed their attention to this point, having fixed 
it rather on tlie malice of the High-Priest, or " the 
good confession" of Christ. At all events, I have 
not found one, who takes a view of the passage 
different from our own. Hilary's words are very 
clear, " The High-Priest, ignorant of the very 
law in which he gloried, sought even by an oath, 
proof whether he were the Christ — as though the 
law and the prophets had spoken obsciu^ly con- 
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cerning hini." (Canon xxxii.) Luther does not ] 
touch upon the point at all. Calvin's words are ' 
virtually the same with those of Hilary " Caiaphaa 
hy tlie administration of an oath, examines the 
matter just as though he were ready to believe on 
the discovery of the truth."" 

Among our English divines, many have ex- 
pressed themselves clearly on this point. We must < 
select only two or three. 

Dr. Whitby, in his Comment on Matthew v. 33. 
(the whole of which will well repay a careful 
examination) explains very clearly the nature of 
the oath taken by Christ. " Our Lord does not 
here condemn judicial oaths imposed by magi- 
strates and superiors in matters testimonial ; for it 
is observable, that in judicial oaths, the custom 
which obtained among the Jews was this, not for 
the person who came under the obligation of an 
oath, to pronounce the words of swearing with his 
own mouth ; but an oath was exacted of him by 
the magistrate, and he became obliged to answer 
upon oath by hearing the voice of adjuration, 
or swearing from his mouth." Again he argues, 
"if Christ had forbidden all judicial oaths, he 
should not have answered when adjured by the 
High Priest to tell whether he was the Son of God, 
because he ought not so far to have countenanced 
the [on that supposition] sinful action, wherefore, 
by breaking of his former silence, and taking the 
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adjuration on himself, he showed that he did not 
conceive it sinful to answer upon oath before a 
magistrate." 

Bishop Burnetts words are equally explicit 
(Art. xxxis.) « Thus the High-Priest put our 
Saviour under the oath of cursing, when he 
required him to tell, whether he were the Christ or 
not. Upon which our Saviour was, according to 
that law, upon his oath. And though he had 
continued silent till then, as long as it was free to 
him to speak or not ; yet then he was bound to 
speak, and did apeak, and owned himself to be what 
he truly was." 

Dr. Doddridge thus paraphrases the High- 
Priest's words; "Think not that such i 
will suffice ; Thou knowest I have a way of coming 
at the certain truth, and therefore, I adjure thee in 
the most solenm manner, by the name and authority 
of the living God, whose High-Priest I am, and to 
whom he hath committed the power of administer- 
ing this oath, that thou tell us directly in plain 
terms, whether thou be the Messiah, the Son of 
our blessed God, or not ? '" 

Archbishop Tillolson (Serm. xxii), after citing 
those passages in which St. Paul " upon weighty 
occasions does several times in his Epistles call 
God to witness for the truth of what he says, which 
is the very formality of an oath," proceeds, " But 
I go further, and shall urge an example beyond all 
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exception. Oui Saviour who surely would not be 
the first example of breaking his own laws, did not 
refuse to answer upfm onth, being called thereto at 
his trial. The High-Priest said to him, ' I adjure 
thee by the living God,' that is, he required him to 
answer the question upon oaih.^ The archbishop 
then proceeds in nearly the same words with Dr. 
Whitby, and thus concludes, " so that unless we 
will interpret our Saviour's doctrine contrary to his 
own practice, we cannot understand him to forbid 
all oaths, and consequently, they are not unlawful," 




I had written this Section, without any 
pectation or hope of being able to offer more 
than conjecture, on. what seemetl to me the only 
link wanting to complete the entire chain of our 
argument, the conjecture which I have offered 
above, namely, the identity of the Hebrew word used 
in the Old Testament, to signify beyond all doubt, 
the administering of an oath, — with the word 
employed in after-ages in a Jewish Court of 
Justice, in the sense which we assign to St. Mat- 
thew's word, efopK(i|ti). I have since had the 
satisfaction of discovering this Unk. The very 
form of their oath is preserved ; and the word of 
adjuration is precisely the same. The form is 
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recorded as the farm of administering the. oath 
according to law : — 

VoB e go adj uro. 

And Selden, in whose learned work" I first found 
this form of judicial oath quoted, asserts without 
expressing any doubt on the subject, that when 
Caiaphas addressed our blessed Lord in the words 
rendered by St. Matthew i^opKi^ij), &c. he used the 
rectAved forensic form nf administering a judicial 
on^A-f-. 

* Selden. ii. 11. 

t 1 would by no means be understood (o say, tbaC there 
are no instances of ihe same Hebrew word being employed 
in the sense affixed by Schleusner (u ^apnl^a, in the pas- 
sage of St. Matthew which we are e:fannning. But I have 
met with a great variety of instances in whicli the word b 
used to signify, beyond all doubt, the administration of an 
oath. Among others 1 would specify the following; " Si 
quis pater dixerit ' Stuprasti et decepisti Bliam i 
dixerit autem alter ' Nee stupravi, nee decepi ;' tumque ille 
dixerit 'Adjiirote' [^3H ■i5>3[;ji3]ethicre8ponderit ' Amen,' 
reus est." See Leges Mischnicarum. Tract: de Jurara; 
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ANCIENT DIVISION OF OATHS*. 

I AM fully aware, that in many points, the ancient 
divisions of oaths, and their distinguishing c)la^a(^• 
teristicG, are inapplicable to the present practice in 
our courts of common law. Our trials in one point 
of view are conducted upon a principle at variance 
with the practice of ancient Greece and Rome, or 
of tliose coimlries in which the civil code was 
adopted. With us, the plaintifF and defendant 
must make out their case by documents and wit- 
nesses, without being allowed to give their own 
testimony. Much of the civil code is employed in _ 
providing rules for the various cases, in which the | 
point at issue shall he settled by the oaths of the 
litigant parties themselves. The present inquiry, 
however, may be thought to require some brief 
reference to the distinction of oaths formerly adopted. 
In some of our courts, there seems to be still a very 
near approximation to the ancient practice, where 
the affidavits of the parties are admitted or required 

* We are told that the Latin word, " Jurametitum," ia 
not used by any good author before the fourth century; the 
passages in Seneca and Ulpianus, where it occurs, are 
deemed spurious. — See Vocabularium Utriusque Juris. 
Naples, 1760. 
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during the progress of the suit, or where debts are 
sworn to by the creditors. Indeed, whilst we 
cannot exactly apply any ancient division of oaths 
to our own courts, yet in some department or other 
of our jurisprudence we shall, perhaps, find an 
exajiiple of almost every kind of oath admitted, 
though some, doubtless, with great and reprehensible 
irregularity. 

Oaths have been usually divided into two classes 
— Promissory and Declaratory. 

Promissory oaths are intended to secure either 
the faithful performance of the duties of an office, 
or the full execution of some contract or under- 
taking. 

Declaratory or assertory oaths are used for the 
piu^se of establishing the certainty of a present or 
past fact These declaratory* oaths are generally 
distinguished under two heads, — judicial and extra- 
judicial. The Jews were careful to make this dis- 
tinction, but with a very questionable anxiety, 
seeking only another cloak for falsehood. 

Judicial oaths are those which are sworn in the 
progress of a cause, and are either voluntary or 
necessary. 

Extrajudicial oaths are such as are sworn out of 

* The Gretk and Romun writers adopted different divi- 
,s of oatlia, a.nd the Roman jurists dilFer also from each 
other. I have adopted that arrangement which seemed lo 
recommend itself toost by lis simplicity and general pre- 
valence. 
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court, for the settling of a dispute, and are binding 
only upon the conscience of the parties, the civil 
magistrate taking no cognizance of them. 

Voluntary judicial oaths* are those, by which 
dther parly in the suit decided the matter, by- 
swearing to the justice of his claim at the desire of 
the other. Necessary oaths are such as the judge 
called upon eitlier party to swear, for his own satis- 
fa^ion, Iiefore he formed his judgment. 

Of promissory oaths we have, as most persons 
think, far too numerous a body adopted in England. 
All oaths of office are promissory oaths, and, as we 
have seen, the law of England will not suffer a 
breach of them to be prosecuted as perjury "f": whilst 
experience loudly and plainly tells us, that, in the 
generality of instances, they have very little influ- 
ence on the conduct of the sworn party. As far as 
any more faithful discharge of the duties of an 
office may be supposed to be secured by them, it is 
much, I think, to he feared, that the reasoning of 
Augustus Cfesar, wlien he refused to allow the 
senate to swear, as they voluntarily offered to do, 
to observe all the laws which he should think it 
right to make, is too generally applicable, " With- 
out the oath they will obey whatever laws they 
cordially decree, and a thousand oaths will not 
secure their obedience against their willj.'' 

* Some writers called extrajiidioial oatlia voluntary, 
t Coke, iii.,c. 7-1. % Dio. liv. 10. 
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The voluntary judicial oath was called by the 
Boman jurists " The oath decisory," because there 
could be no dispute on that point afterwards. If 
A proposes that B shall swear to the truth of his 
claim, and B swears, judgment is given forthwith 
for B *. If B refused to swear himself, but is willing 
to decide the cause by the oath of A, he had a right 
to call upon A to swearf . If A swore, judgment 
was given for him ; if not, it was given for B. If 
B would neither swear himself, nor refer the oath 
back to A, as a general rule, he lost his suit. Some- 
times the party who called upon the other to swear, 
would be satisfied with his bare word, though he 
was willing to accept the challenge J. This was 
always regarded as an act of great courtesy. In 
many cases, however, the party first challenged 
might refuse to allow the cause to be decided by 
the oath of the litigants, and refer it to independent 
testimony g. 

The necessary oath was not always decisive. It 

* This was Jusjurandum deferre. 

t This was Jusjurandum referre. 

]; This was Juejurandum remittere. 

§ Tliese general rules, of this kind of trial, are candensod 
by Ulpionus into these few words, " Cum res in jusjuran- 
dum demissa sit judex jurantora absolvit, referenteiu audit, 
et si actor juret cuudemnut reum : nolentcm jurare reum si 
solvat absolvit, nan solventem condetunat ; es relatione Don 
jurante actore abaolvit roum," — Digest, xii. 2. 

It was considered, in any person, a mark of baseness, and 
a confession of wrong, to refuse either to swear himself, or 
to abide by the oath of his antagonist. 
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WM also often called Huppletory, when there was S 
half-fuU proof* before tlie court. These supple- 
tory oaths were not allowed either when there was 
no independent evidence, or when the evidence was 
clear, direct, and satiafactoryf. 

An ancient oath, (Professor Calvin of Heidel- 
berg regrets much that it has fallen into desuetude 
in modem days,) was the oath of calumny, an oath 
recognisetl in all the Ixxiks of ancient law. The 
party abjured all unworthy motives in bringing the 
suit, swore he would have recourse to no vexatious 
delay, nor harass his adversary by vexatious inter- 
rogatories, &c. 

By the constant practice of the civil courts, a 
mode of questioning upon oath prevailed, called 
" Positions,'" which, as we are told, led to endless 
perjury. One of the litigant parties examined the 
other, with a view of eliciting some admission favour- 
able to the examiner's own cause. The other was 
only bound to answer by " I believe,'' or, " I believe 
not." The frequency of false-swearing, sheltered 
under this salvo, causetl the whole system to be 
abolished, at least in some countries J. I have 
thought that the origin miglit be traced in the form 

• Semiplena probatio. 

t These Bupplolory oaths were never allowed in well- J 
conducted courts, when the question could be decided b 
doeumenlnry evidence, or ocular testimony, — HeinecQiin 
iii. 214. 

J Van Gspcn, Jus Eccles. p. iii. 
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of a witness's oalh in ancient Rome, the mildness 
and considerateness of which seems to have excited 
great admiration in Cicero*. Witnesses were only 
to swear, even if they testified to a matter of fact 
which they had seen with their own eyes, " That 
they thought so;" and the judges, when giving 
sentence on oath, only said " It appears to us," 
Cicero is employing this practice of his own courts, 
merely in illustration of an abstract point of meta^ 
physical discussion ; our own experience, I believe, 
would lead us to suspect the honesty of a witness 
who would always shelter himself under the cautious 
terms of " I think," " To the best of my belief," 
" I am not quite certain." 

Heineccius tells us that the civil division of oaths 
into necessary and voluntary, was unknown in 
ancient Germany. Every oath taken was a neces- 
sary oath, administered by the judge at his discre- 
tion, either to the prosecutor or the defendant ; 
generally to the latter. It was, consequently, in 
criminal cases, an oath of purgation-f-. The fact is, 
that in ancient times, the culprit was sworn to 
criminate himself; till by a council of Lateran, in 
the time of BenetUct XIII., this proceeding was 
abolished. But the lawyers, refining upon that 
prohibition, drew a distinction between the culprit's 
swearing against himself, and his testifying against 
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Others, even his associates and partners in the crime 
with which he stood charged; and the spirit of 
Benedict's prohibition was thus entirely defeated. 
The practice of giving this collateral examination 
to the accused was then forbidden altogether 
some states. 

Puffendorf, having stated the two principal ends 1 
to which oaths may be and commonly are applied, 
to be either to strengthen a promise by such a 
solemn act of religion, or to open the way to clear- 
ing some fact which is at present doubtfid and 
cannot be conveniently made out any other way, 
adds, " and this division of oaths into promissory 
and assertatoiy may comprehend them all with 
regard to the two ends or uses now mentioned*."" 

I am not aware of any division of oaths formally 
adopted by our English writers ; and probably 
the above simple division of Puffendorf may be 
regarded as enough for our purpose. Some of o 
oaths however embrace both his branches. In the 
oath against Simony, for example, the first clause is 
retrospective and assertatory, the last is prospective 
and promissory. 

• Pufleml: 
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OJ' the oaths which most frequently occur in 
European history, one class, olijected to from time 
to time very solemnly, even during their general 
prevalence, and now no longer allowed by law*, 
were the oaths of purgation. When an individual 
was charged with a crime, either already committed, 
or alleged to be intended and meditated by him, he 
was often compeUed to clear himself from the accu- 
sation upon oath-f". 

One of the earliest instances of this in the christian 
church, which I have found given in detail, is quoted 
by L. A. Muratori, in his Antiquities of Italy 
through the Middle AgesX- In the year 404, a 
disciple of St. Auguatin was accused by a priest 



* Many mtigistrates however, even in the present day, 
sanction a practice very Bimilai* in ils nature and tendenoy. 

t We cannot but regret to find the ejustence of such an 
oath, in former days, even in Protestant England. It was 
called the Oath es otficio, and was much abused in the reign 
of Queen Elizabeth by the Commission of Inquiry appointed 
by her. Persona were bound by that oath to answer all 
questions, and were often compelled to accuse themselves, 
or their most intimate friend. Eliz. 1584. 

X Muratori, Antiq. Ital. Med. M\. Vol. iii.. Disnert. 
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named Boniface, and charj^d liis accuser with the 
crime. In this state of doubt and scandal, Aiigustin 
bound them both to go to some place of extraordi- 
nary sanctity, where the more than usually terrible 
judgments of God would lay open the guilty con- 
science of any one, and would compel them, either 
by punishment or fear, to confess. " The sanctity 
of the place,'" (such are the words of Augustin *,) 
" is known to very many, — where the body of St. 
Felix of Nola is entomV>ed, — whither I was desirous 
that they should go, because whatever was there 
supematurally discovered might be recorded with 
greater ease and fidelity : for we have ourselves 
known, at the shrines of Saints at Milan (when the 
devils made confession in a most wonderful and 
terrible manner), tliat a certain thief who had come 
for the purpose of decei^•ing by a false oath, was 
compelled to acknowledge the theft, and make res- 
titution." Not all places dedicated to the s^nt''s 
memory had the gift or privilege of thus detecting 
falsehood. The observations of Augustin, in which 
piety and superstition are so intimately combined, 
will be read with interest ; — " God, indeed, is to be 
worshipped every where, and he must be worshipped 
in spirit and in truth. Still, in things made visible 
to mortals, who can see clearly through his counsel, 
why in some places these miracles should be done, 

• August., Episl. 78. 
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in others not? Is not Africa, also, full of the 
bodies of holy martyrs? — and yet no where there do 
we know of sucli things being done. For, as what 
the apostle says, all saints have not the gift of 
healing, nor have all the discerning of spirits, so 
neither is it the will of Him who divideth to every 
one severally as he will, that these things should be 
done at* all shrines of the saints." Thus, too, 
Gregory the Great declares that he had found no 
fault in a Bishop named Leo, but adds, "that nothing 
might seem to be omitted, or any doubt remain in 
our breast, over and above what was necessary, I 
compelled him to take the most solemn oaths at the 
most holy body of the blessed Peter ; which done, 
we rejoiced exceedingly that his innocence evidently 
displayed itself by this testf." 

But a man's own oath was frequently deemed an 
inadequate guarantee of the truth, and the accuser 
required him to confirm it by the oaths of joint- 
purifiers, called Compurgators and Conjurators. 
The oath was called a greater or a lesser oath, with 
reference to the number of persons sworn. Gene- 
rally, persons of the same rank and profession, even 
of the same sex, were required to be compurgators. 
Thus, in the laws of Hoel the Good, Prince of 
Wales, it is enacted that a female, whose reputa- 



" Apud on 

t Gregor., Epist, ii., 33. 
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tka'b npnchnJ, ^u3i rkar herself br the oaths of 
Mwo wvoKn, (cr the tirft time a stain is attempted 
to ht ixcd (qxm her character ; of founeen, on the 
ommhI ihwj,! aikd, should a third charge be 
W wigh l with WtT show of certainty, the oaths of 
Ukf maun ««re necesaor, before her fair fame 
«BaU be II imd eren m the ere i^ the law ; how 
fir sitA a fnttes reustated her in the private 
rfinirT i of Iwr naghbours may be a very different 

Tbe Bfeliop of Ely was otice required, on the 
iiMMnn- of the ArcMusbup of York, to sweai him- 
aM, and to wpport hb own oath by the oaths of a 
fcw ifatd priests, that be had not willed or planned 
Ae o^ture ot the said archbisfac^ There is an 
i artamt upoo rcootd, of tbt oaths of three hundred 
rompMi^^ators beh^ required •- 

The lewal manner of swearing was for the ctun- 
purgators (o lay tbm hands upon the pvx, or the 
case in which the consecrated wafer or the relics 
were kept, and the acTused pladng his hand upon 
th^rs said, " S<.> help me God, or, these rrfics, as 
la 



* Or rather n-ith aineiy-tunc ntmputgalors in the one 
ca^w, and two hundred and ninety -niue in the other; the 
onlh i>f the principal alwajs reckoning as oue. Thus 
"j'urart duoilMma man¥," means that elefeii compurgators 
taore with the principal in the cause. — See Du Cange, 
Gloss: Jursm. 



OATHS OF COMPURGATORS. 267 

These compurgators were not called upon to 
testify to any fact, but merely that they believed 
the oath of the accused in declaring himself inno- 
cent. This was little if any thing more, in a moral 
point of view, than calling witnesses to character in 
our present courts of justice; though then justice 
was satisfied with their mere oath, and the accused 
was acquitted ; at present, oaths to character weigh 
only as probabilities against the culprifs guilt in 
cases admitting of some doubt, or in mitigation of 
punishment when discretion is left to the judge. 
Those compurgators were just as easy to be pro- 
cured then, as testimonials to character, and to an 
individual's qualifications to any office, are now, and 
were worth about as much. It is quite startling to 
find with what a total absence of scruple, numbers 
are found to testify to the character of a person, of 
whom they know little more than his name. A 
paper is circulated, and " it is only to put your 
name ;" a refusal to sign is regarded as a very 
unkind act, and as somewhat of disrespect towards 
those who patronize the candidate for one's signa- 
ture. The same observation is too generally appli- 
cable in the case of the more solemn attestation to 
character in a court of justice. It is surprising to 
see with what faciUty persons are brought forward 
to swear that they would not believe such a witness 
in the cause upon oath. The admission of such 
testimony against character is, I believe, much 
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(liscoiintenaiiced b_v the judges; and, whether for 
or against charattcr, it offers a strong temptation 
U> perjury. 

But these compurgators were not always, as we 
have already seen, free from personal danger, should 
they have embarked in a losing cause. By the law 
of Burgundy, whoever were the witnesses of one i 
who fell when tried by the wager of battle were 
fined, lest, as the law states, the crime of many : 
offenders might he supposed expiable by the death 
of one. 

This system of requiring the oath of the prin- 
cipal to be confirmed by his friends, or followers, 
per\-aded many of the transactions, both of public 
and of private life*. Thus, after tlie Emperor, 
Henry the Fifth, and Pope Pascal had inter- 
changed oaths, the Pope pledging himself not to 
anathematize Henry, and Henry binding himself 
to give a safe conduct to the Pope and his party, 
fifteen cardinals, and other dignitaries and earls, 
swear in confirmation of the Pope's oath, and eleven 
bishops and earls bind themselves by that of the 
Eniperorf. This covenant was confirmed by their 
participation of tlie sacrifice of the mass. The Pope 
received the consecrated elements first himself, and 
subsequently (after giving the sacrament to the 



1, Elem. Jur. Gerro. ci 
<■ William of MalmBBbur y, v. 
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ministers of the altar,) he administered it to the 
Emperor in these words : — " This body of the 
Lord, which holy church preserves, bom of the 
Virgin Mary, and raised upon the cross for the 
redemption of mankind, we give to thee, dearest 
son, for the remission of thy sins, and for the pre- 
servation of the peace to be confirmed, and of true 
friendship between me and thee, and the kingdom 
and ttie priesthood." 

A practice very analogous to the form then 
obser\-ed by Pope Pascal is still retained in some 
Protestant collegiate bodies, before the election of 
their superior. A doubt may be fairly entertained 
whether the circumstance of that solemn appeal to 
Heaven has practically the efl'ect intended, by 
securing a better election, I can, however, enter- 
tain no doubt, tliat the feelings of uncertainty, of 
disappointment, or of exultation, or rivalry, or 
anger, which must sometimes be attendants upon 
such an election, and which a very advanced state 
of Christian feeling and spirit is required to banish 
altogether from the breast at those times, mark out 
the hour of a contested election as the time least 
fitted for an attendance at the Communion of the 
Lord of Peace and Love. Some, I know, are 
men of such heavenly temperament, that no feelings 
of the kind would be suifered to disturb their 
Christian frame of mind, and unfit them for that 
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hnlir aciificc. But ihtme meD are few ; 
stneralitT it would spivad a snare. 

This poKtice, Iwwever, of receiving tlie Sacra- 
■ncDt as an oath vas very common. The usual 
fona of words s^xikcn by tlie individual who thiis 
appealed to Heaven was, " May the body of the 
Lord be my witnetw to-day.'" History records too 
many instances of the shocking prostitution of that 
most holy rite, sanctioned not only by the higliest 
authority of the Churdi of Rome in her coomiands, 
but by the personal example also of tliose who 
assumed to thonsdves the title of being infallible 
guides to Cluistendom. Thus Pope Adrian, about 
the year 870, called the young King Lotharius, 
and all his train, to receive the sacrament as a 
solemn oath, in words which it is quite revolting to 
our dearest religious associations with the sanctity 
and sfuritual character of that holy ordinance to 
repeat: — " If thou hast abstained from intercourse 
with her who has been excommunicated by the Holy 
See, draw near with faith, and take the sacrament 
of eternal salvation for the forgiveness of your sins ; 
but if not, dare not to approach." And, afterwards, 
he invited each of tlie followers present in the same 
manner, varjnng the words only to suit their case : 
" If thou hast not abetted Lotharius in this inter- 
course, the body and blood of our Lord Jesus Christ 
be proUtable to tliec to eternal life." A report was 
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industriously spread, that Lotharius and all his 
people, who, under these circumstances, took the 
sacrament, died; whilst even those, his abettors, who 
shuddered at the curse and withdrew^ scarcely 
escaped with their lives*. 

* Other instances of a similar proceeding are adduced by 
Du Cange, Art: " Eucharistia ;" where see the authorities 
for this instance. 
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Pdffendobf supplies US with a good introdutv 1 
tion to a Section on Ordeal Oaths. " As it is just 
and right," he says, " to pay the most religious 
reverence to oaths, so it is vain presumption to 
expect or desire that their truth or falsehood should 
be evinced by an immediate miracle; as if God 
were obliged to exercise his judicial office at the 
pleasure and huniour of men. And yet this was a 
superstition which very much obtained of old, not 
only amongst the heathens, but in the ignorant and 
barbarous ages among Christians*." 

Blackstone, with others of our writers, has given 
us the forms of trial by ordeal, and the oaths pre- j 
scribeil to the disputants. After expressing his 1 
astonishment at the foUy and impiety evinced ia 1 
such proceedings, he very justly says, that though i 
in European countries, the custom most probably ' 
arose from an abuse of revealed religion, yet credulity 1 
and superstition will, in all ages, produce the same or 
similar effects. Various forms of such superstitious 
trials, closely resembling our ancient ordeal, are de- 
scribed as still extant in Candy, by the late Sir John 



• Puffendorf, iv. 2. 
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D'Oyly in his Sketch of the CoiLstitution of the 
Kandyan Kingdom*. They are chiefly used in the 
case of a disputed right to a piece of land. Solemn 
oatlis are first taken by both parties of their own 
right, and that they have not used enchantments. In 
many cases, should any misfortune after the taking of 
the oath and performing the ceremony, befall either 
of the parties or their friends, or their cattle, or their 
dwelling, judgment is forthwith given against that 
party, Should no misfortune follow to either after 
the rite, the land is divided. But all these impious 
ceremonies, and all others which the whole world can 
produce from the lowest depths of heathenism, are 
not so disgraceful to human nature, nor so shocking 
to our feelings, as were those prostitutions of what 
every Christian must hold sacred, which prevailed 
through Christendom, and were practised by men 
who had the word of God in their hands and upon 
their tongue, whilst the Gospel of truth was shining 
around them, and would have enlightened them, 
had not so thick a veil of ignorance and superstition 
shut out its heavenly beams from their understand- 
ings and their heart. It is painful to dwell on these 
subjects, but I believe it is profitable to contemplate 
them. Muratori has preserved the precise form of 
the judgment of cold water, with many others ; 
whenever he makes any observations of his own, 
they show a sensible and a candid mind. " This 
* Trans. Roy. Asiatic Soc., vol. iii. port 2. 
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is the true judgment by cold wiit«r, which St. 
Eugene and Pope Leo and the Emperor Charles 
commanded all bishops, abbots, and earls to hold 
and believe," 

" Take those men whom you wish to cast into 
the water, and conduct them to the churcli before 
all ; and let the priest sing the mass, and he will 
moke those men offer at the mass. But when they 
come to the communion, before they communicate, 
let the priest interrogate each with this adjuration ; 
— ' I adjure you, O men ! by the Father, Son, and 
Holy Ghost, by the true Christian faith which you 
profess, and by the only begotten Son of God, and 
the Holy Trinity, and by the Holy Gospel, and 
by those relics that are in this church, that you by 
no means presume to communicate, nor approach 
this holy altar, if you have done this thing, or have 
consented and know what men have done it.' If 
the men are silent, then let the priest approach the 
altar and give the communion to all whom he is to 
cast into the water ; whilst they are receiving the 
communion let the priest say to each severally, ' Be 
this body and this blood of our Lord Jesus Christ 
received by you as a proof this day *' [of yoiu: guilt 



* Muratori direcU out atteotiun to the fact, which is well 
worthy of our observation, that this form must have had its 
origin in early days, before the use of the cup in the Sacra- 
ment was, by the order of the churrh of Rome, taken away 
from tha laity. 



J 
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or innocence]. Having finished the mass, let the 
priest himself prepare holy water, and let him take 
that water, and let them go to the place where the 
men are to undergo the trial, — and there let him 
give to them all some of the above-named holy 
water, and say to each, — ' Tliis is holy water, be it 
to thee a test of thy faith/ Afterwards let the 
priest conjure" the water into whicli he is to cast 
them, — ' I adjure and bless thee, water! in the 
name of God the Father Almighty, who in the 
beginning created thee, and ordered thee to minister 
to the wants of men ; who also ordered thee to be 
separated from the waters above. I adjure thee also 
by the ineffable name of our Lord Jesus Christ, 
Son of Almighty God, under whose feet the sea, 
by the element of water, offered itself to be trodden; 
who also willed himself to be baptized in the ele- 
ment of water. I adjure thee, also, by the Holy 
Gliost, at whose will the sea was divided, and the 
people of Israel passed through it dry-shod; at 
whose invocation Elias made the iron which had 
fallen from the handle swim upon the water, — That 
thou wilt by no means receive these men, if they 
are in any point of these [charges] guilty, either by 
deed, or consent, or knowledge, or device, hut wilt 
make them swim upon thee, so that there be no 

* I think it is quite evident that the words " to conjure, 
conjurors," Stc were derived from these superstitious prac- 
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cauBenoranyeiicIiantinent which may not tring theni 
lo light. Obey, I adjure thee by his name, whom 
every creature serves; whom Cherubim and Sera- 
phim praise, saying, Holy, Holy, Holy, Lord God 
of Hosts, who also reigns for ever and ever: — Amen.' 
Also, after the conjuring of the water, let him take 
hold of the men who are to enter upon the trial, — 
let him strip them of their garments, and compel 
each to kiss the holy Gospel, and the cross of Christ 
Afterwards let this adjuration be given to each, ' I 
adjure thee, O man; by the invocation of our Lord 
Jesus Christ, and by the judgment of cold water. 
I adjure thee by Father, Son, and Holy Ghost, 
and the undivided Trinity, and by our Lord Jesus 
Christ, and by all angels and archangels, and by 
tlie dreadfid day of doom, and by the four-and- 
twenty elders who praise God daOy, and by the 
four evangelists, Matthew, Mark, Luke, and John; 
and by the twelve apostles, and by all the saints of 
Grod, by martyrs, confessors, and virgins, princi- 
palities and powers, dominations and virtues, and 
by Thrones, Cherubin and Seraphin, and all the 
secret things of heaven, and by the three children, 
Shadrach, Mesach, and Abdenago, who daily praise 
God, and by the hundred and forty-foiu- thousand 
who have suffered for the name of Christ; and by 
Mary, the mother of our Lord ; and by all the holy 
people of God ; and by that baptism with wln'cb 
the priest regenerated theo— I adjure thee, that 
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if thou knowest of this theft, or hast heard of it, or 
carried it [the stolen thing] away, or received it 
into thy house, or were consenting and agreeing, or 
if thou hast a heart hardened and waxed gross, or 
art guilty, that thy heart vanish, and that the 
water receive thee not. And let nothing evil pre- 
vail against this, through," &c. The prayer — ■ 
" Wherefore we earnestly beseech thee, O Lord 
Jeaus Christ, give such a sign that, if this man is 
guilty, he be in no wise received into the water. 
Grant this for the praise, and glory, and adoration 
of thy name, that all may know that thou art the 
blessed God, who livest and reignest world without 
end. Amen.' Then let the priest take of the holy 
water and sprinkle every one of them, and imme- 
diately cast them into the water." 

Muratori tells us that many of these forms were 
employed to detect heresies*. And he quotes 
from an ancient author an account of two suspected 
persons being brought to the trial of cold water, 
one of whom was saved, and the other condemned 
almost by the unanimous vote of those who wit- 
nessed it. At his own request, the latter was 

• Proceeding!! equally unjustifiable 
times of Popery. Though stript of itt 
fifith, lliB practice of expurgation v 
retained among Protestants. The oath "ex officio," in the 
time of Queen Elizabeth, was employed for the same pur- 
pose. This oath was made illegal by Statute 13, C. ii., 



it confined to 
superstitious 
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subjected to the trial a UKond time, and was not 
even in the least degree allowed to sink : being a 
second time condemned, he was sentenced to the 
flames. Muratori's account of the rope which was 
always fasteneil to the body, and by which the 
innocent person was saved from drowning when he 
sank, may afford no improbable solution of the 
phenomenon of those who did not sink. It was 
only to manage the matter so as not to give him 
enough rope, and yet deceive the bystanders. I 
cannot refrain from quoting one passage in our 
author''s own words : " I pray pardon for myself, 
if I entertain a suspicion that this method of ascer- 
taining the truth was invented by a cunning rather 
than by a wise man, in order that, by an experi- 
ment not very hazardouni, under the appearance of 
divine revelation, some wicked man might be 
rescued from punishment, and that it might be 
considered as a proof of his innocence, that the 
water would receive him into its bosom and not 
sustain him on its back. Men in those ages must 
have been very ignorant, and have laboured under 
a strange credulity, when, to discover the truth, 
they regarded it as a voice from heaven, that a 
tolerably weighty fellow * should sink in water." 

The forms for conjuring the bread and cheese in 
what our Saxon fathers called the Corsned, are 
equally impious, and, could the prostitution of the 
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most sacred name, and of the most holy institutions 
admit of any other than serious and sorrowful 
thoughts, would border upon the ludicrous. Grate- 
ful as every reflecting mind must be for that happy 
change which has been effected in our country 
since those times of darkness ; acknowledging with 
thankful hearts our deliverance from those bonds of 
superstition which then enchained Christendom, we 
must, nevertheless, not acquiesce in our present 
advanced state, whether of religious knowledge or 
of civilization, as though it could admit of no 
further improvement. These superstitions have 
neither place nor name among us; but we ought to 
show oiu- gratitude by joining hand and heart in 
promoting a steady, gradual, constant progress from 
good to better. As in the moral and religious 
government of our own minds and heart, so in the 
cultivation of the great field of society, we must 
be advancing, or we shall be retrograding ; and 
with many others, whose station and talents will 
deservedly cause their sentiments to be heard, where 
I could not, without presumption, expect mine 
to reach, I am deeply impressed with the con- 
viction that our practice with regard to oaths, 
is susceptible of very great improvement indeed, 
and that the serious attention of our legislature to 
the subject is loudly called for. 




OATHS BY PROXY. 



A VKKY extraordinary custotn prevailed in manyn 
cxiurfi ■>{ Christendom, where the sovereign never 
took an oath in his own person ; but whenever it 
d necessary for his promise to be confirmed by 
his oath, his courtiers, or his ambassadors, swore in 
name and in his stead. There are many 
curious instances of this custom preserved in 
history. For example, Tillet (often quoted as 
Tilius), among other instances records that when 
St. Louts of France made a treaty with Henry the 
Third of England, in the year 1231, the prior of 
St. Martin's in the Fields, [Le prieur St. Martin 
des Champs] swore to the treaty in the presence of 
Louis, and on the soul of Louis. The oath was 
sworn for Henry in his presence, by one Ralph 
[Roul filz de Nicole son seneschal.] So too 
Isabella, sister of Henry the Third, was betrothed 
to the Emperor Frederic by prosy, the ambas- 
sadors swearing on the soul of tl)e Emperor, and on 
his part offering to her the espousal-ring*. It is 
said that the kings of France never took their oath 
in their own jiersons hut once, at their inauguration; 



* Tillet, Recueil des Traictex, ii 
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on all other occatiionti, they swurc by proxy, or 
promised on their royal word. 

William, King of Sicily, in §ettling with King 
Henry the Second of England a treaty of marriage 
with his daughter, refused to take an oath person- 
ally, alleging that it was contrary to the cuatom; 
and asserting that an oath sworn by others, in his 
presence, and on his soul, was equally binding*. 

Thus, too, by the laws of Germany, either party 
in a suit was ^owed to swear by his proctor, a 
custom (as Heinecciua explains it) originating in 
the religious scruples of ecclesiastics who sub- 
stituted others to swear on their soula-f". This 
practice was followed by laymen, at first the more 
noble, at last the common people, so that the 
custom obtained generally of a proctor swearing by 
the soul of his client. But, adds Heineccius, im- 
plying his disapprobation of such want of gallantry 
in those middle ages, this privilege was positively 
forbidden to women, 

The practice of swearing in the name, and at the 
peril of another, was very common in England 
formerly. In the Register of the Garter J, we have 
the oath recorded which was to be taken by any 
one chosen into that illustrious body, " sworn by 
his proctor." It is couched in these words: " I, 

* See Du Cange, ".lurare in nniraam alterius," 
t Hoin. El. Jur. Gcr. T. 219. 

% 1724. 
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A. B., knight and proctor of the renowned prince 
{arch-diike, duke, marquesn, earl, viscount, baron, 
lord, or nt least knight) now of late nominated and 
elected to the moat famous Society of the Order of 
St. George, on the behalf and in the name of my 
said master, with a true heart and in entire faith, 
do promise and swear, that my said master shall 
well and faithfully observe and perform the statutes 
of this order, and all the articles of them, according 
to the import, form, and effect of them, at least so 
far as the disiiensation of the sovereign shall 
moderate and declare." 

It is not generally known that this oath by I 
proxy is still retained in some of our ecclesiastical 
courts in England*. It has long been disused, 
with many others, in Doctors' Commons. Is it 
reasonably retained any where ? The following is 
the form as observed in the ecclesiastical court of , 
Hereford within the last seven years. 

A form of exhibiting answers by virtue of a 
special proxy through a syndic : — 

" 1st. I exhibit my special proxy for the mayor, 
hct and I do it on my own part for the same i 
body; and, in the name of my employers, I answer 1 
and believe in all things, and by all things, as to I 



' I waa not aware, till this seotion had been sent to 
presB, thai the form of an Oath l)y Proxy is wtiU rutained 1 
at Cambridge, " when a Master of Arta is created by proxy." I 
"Jurabisin animam MagiBiri A.B., &c." 



what is contained in tlie words of this my special 
proxy. 

" 2nd. And I swear by the soul of this my same 
employer, and by the sacred Gospel of God, that 
the answer ia true according to the infomiation of 
my employer, and the belief of my prosy, in those 
things which concern the matter in question in 
regard to the corporation, and concerning the know- 
ledge of this, my same employer, in the things 
which concern the matter in question concerning 
myself.^ 

This oath was taken in 1827, by a professional 
gentleman of my acquaintance. How far this 
custom, originating in superstition, and continued 
in ignorance, deserves to be authoritatively put 
down in a Christian protestant country, I trust will 
soon be made a subject, with many others, of 
serious and dispassionate inquiry. It is painful, 
though curious, to find every where, under some 
disguise or other, so many heathen customs pre- 
valent among ua. Heineccius tells us that the 
custom of swearing by proxy in Germany, origi- 
nated in the scruples of ecclesiastics, but we have 
traces of it in high heathen antiquity. Xenoplion, 
for example, supplies a precedent when he records 
the proposition of the Thebans to swear in the 
name of all the Bceotians*. Indeed it was the 
usual practice of the representatives ot the different 

• Xen. Hellen. lib. v., c. 1. 
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states to Bwear to a treaty in the name of their 
employers and masters. The fifth book of Thucy- 
dides (as well as other historical remains,) abounds 
with instances. 

I have recollected a passage in Livy, which 
was not present to my mind when this chapter 
was first written, but which bears so strongly 
on the point before us, and throws so much light 
on the practice, that I cannot persuade myself to 
omit it altogether. It was about two hundred 
years before Christ, that C. Valerius Flaccus 
was elected edile; but because he was Flamen 
Dialis, or priest of Jupiter, he could not take 
the oaths of office ; and no magistrate elect could 
carry on the duties of his office for more than 
five days without taking those oaths. When 
Flaccus applied for a dispensation, the senate 
decreed that, if the edile would find an approved 
substitute to take the oath in his stead, the consuls, 
if they should see fit, might negotiate with the 
tribunes the matter of an appeal to the people.' 
Lucius, the edile's brother, was nominated as his 
brother's proxy, and the people passed an order, 
that it should stand just as if the edile had sworn 
in his own person*. 

* Scivlt ut peiinde eeaet ac si ipse xdilts juraeset. 

Liv. xxxi. 50. 



THE OATH OF HAROLD. 



HisTOEY records many remarkable inatamres of the 
superstition with which oaths were sometimes taken 
on relics. One, which ia represented in our frontis- 
piece, is by no means among the least intereating ; 
whilst it tends to confirm what is constantly forcing 
itself upon our mind, that all attempts to make the 
religious obligation more binding, whether by the 
multiplication of oaths, or by adding to the super- 
stitious circumstances attending them, are baiBed 
entirely when the principle of upright dealing ia 
absent. The guilt of the perjurer may, indeed, be 
enhanced, just as a person who wilfully repeats 
again and again a bare falsehood may be considered 
guilty of more deliberate sin ; but the value of the 
pledge is not proportionably increased. The scene 
represented in the frontispiece is taken from the 
Bayeux tapestry, a very extraordinary production, 
describing successive events in Harold's and Wil- 
liam's career; and, not without a considerable 
degree of probability, referred to the skill and 
industry of the Conqueror's queen. It is still pre- 
served in the cathedral of Bayeux, in Normandy. 




I copy the fnUowing description of the piece from 
Turneb's History of the Anglo Sa-vons. " Wil- 
liain apjJcars w-ilhoiit aniiour, on his throne, with a 
BWord in his left hand extended. Near this are 
two repositories of rehL-s : Harold is between thero, 
with a hand on each," [In this partieular, I 
cannot help thinking that Mr. Turner is mistaken. 
The case next WiUiam, on whicli is Harold's right 
hand, is, I think, undouhtedly a repo.sitory of 
relics. Two handles, projecting at each en<l, seem 
to imply that it was a moveable case. But that on 
which Harold's left hand is laid, is, I think, an 
altar : there are, apparently, steps at its base, whilst ^ 
it has no handles. And this would correspond 
more exactly and literally, I think, with the 
account in the Roman de Ron.] " The inscription 
is, 'Hebe Habold sweahs to Duke Wilham.' 
The historians state that Harold swore to promote 
William's accession to the throne of England, 
on Edmund's [he means Edward's] death; to 
marry his daughter ; and to put Dover into his 
power. Some other authorities mention that Wil- 
liam, after Harold had sworn, uncovered the re- 
positories, and showed him on what relics he had 
pledged himself; and Harold saw with alarm their 
number and importance. If this be true, these two 
great warriors were, at least in their religion, men 
of petty minds ; or they would not have Iielieved 
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that the obligation of an oath was govemerl by the 
rules of arithmetical progression*." 

The authority on which this circumstance of 
William's cunning, and Harold's superstitious 
horror, chiefly rest, is that of the Soman de Rou, 
written, as we are told, by Robert Waice, who 
lived about fifty years after the Conquest, and was 
canon of Bayeux, Probably, the insertion of so 
much of the Roman de Rou as explains this trans- 
action will not be imacceptable, I have given, 
also, a verbal translation, the old French lieing, in 
many parts, obscure, and difficult to interpret with- 
out the help of annotations. 



-nut Hurolil might aelthxt k 



• All the hiBlflrians represent Harold as having pledged 
his solemn oath to 'Williani. Rapin says, "He itiade him 
swear on the Gospels," but this, prohably, is a mistake, for 
Simeon of Durham, to whom he refers, expressly mentions 
the relics. Henry of Huntingdon affirms, that " he swore 
upon many and most choice relics of the sainls ;" but he 
does not add, that William deceived him into a more 
awful oath than he thought lor: nor does either Brompton, 
or Iiigulphus, or WilliBtn of Malmesbury, or Simeon of 
Durham. 



0\TH OF HAROLD. 



The vflr? bvtt ha »uld i-haoiie. 
Aul llie AmwM hr tuold And. 
I h«rt hold il QlM "TbeBull'i B}s.» 



^ BaLb IrvnbU. \k 



m im II Mil 



AmiJln* lo hU nlgUl ud knowLnlBe. 
AHrr Ihr <l«dh of Eriwanl. mbguld be livB, 
So truly may God him htflpj 

• Mmj ny, - God grant il him." 
. nhi'n KwDld had kiued Ihe rUci 

Tha Dnka knl hln towBnlt the cliut, 



OATH OF WILLIAM EUFUS. 



Otu English chronicIerB represent William Rufus, 
on every occasion on which he used strong lan- 
guage, as employing an oath, "By St, Luke's 
face." Rapio and others call it his favourite oath. 
This is a very curious mistake, originating in a 
mistranslation of the Latin phrase of some ancient 
historian, probably Eadmer, or William of Malmes- 
bury. " He swore," say they, " per vultum de 
Lucca," by the face of, or at Lucca, without the 
shadow of a reference to the Evangelist. The 
inquiry into this curious fact opens a passage of 
English history more fully than it is usually 
presented to us, and leads us to matter also of 
general interest; a circumstance which, I trust, may 
suggest a sufficient apology for this digression. 

William the Second was a very headstrong and 
irreligious man, reckless of Providence, with un- 
governable passions, self-willed, blind to danger, 
and regardless of duty. On one occasion of his 
employing the oath in question, these qualities 
showed themselves so prominently, and they so 
clearly develope the character of the man, tliat 
I take leave to insert the narrative more at length 



^90 
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than the bare ex[)lanation of his oath might re- 
quire*. The king was in the full enjoyment of a 
hunting-party when a messenger, from beyond sea, 
brought him tidings that a town wliich had lately 
faUeii into his hands was besieged by the enemy. 
Instantly, equipped as he was for the chase, he 
turned his horse's head, and mode for the sea. 
On his attendants' suggesting the propriety of 
waiting till his forces could be collected and mar- 
shalled, lie scornfully replied, " 1 shall see who 
will follow me. Think ye I shall not have an 
army?" He arrived at the coast almost alone 
The wind was contrary, the weather stonny, and 
the sea in dreadful agitation. Resolved to pass 
over at the moment, when the mariners remonstrated 
and implored him to wait for a less foul sea and 
sky, he exclaimed impetuously, " I never yet 
heard of a king perishing by shipwreck; loose the 
cables, I say, instantly. You shall see the elements 
conspire in their obsequiousness to me." William 
crossed in safety, and the first rumour of his 
landing scattered the besiegers. A leading man 
among them, one Helias (the Earl of Fleache, his 
competitor for the Earldom of Maine), was taken 
prisoner, and brought before the king, w1k> saluted 
him with a jeer, " I have you, master." To this 
his high-minded captive (whom as the historian 
remarks, his imminent danger could not teach pru- 
* Eadmer, i., 124. 
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dence or humble language,) replied, " It was by 
mere chance you took me; if I could escape, I 
know what I would do." Upon this William, 
almost beside himself witli rage and fury, clenching 
hisjist at Helias, exclaimed, " You rascal ! What 
would you do ? Begone ! away ! fly !" and " By 
the face of Lticca (per vultum de Lucca) if you 
conquer me, I will make no terms with you for this 
free pardon*." 

The Face of Lucca. 
In consequence of different legends of " The 
Holy Face" existing in the Church of Rome, I 
was for some time under a mistake as to the real 
origin of this oath. " The Face of Lucca," how- 
ever, by which William swore, was undoubtedly a 
crucifix in that town. Butler in a note, on the life 
of St. Veronica of Milan, calls it a very ancient 
miraculous cruci6x, in the Chapel of the Holy 
Cross in the Cathedral dedicated to St. Martin. 
Lord Lyttelton says, " There is at Lucca, in Tus- 
cany, an ancient figure of Christ brought there 

• I know not whether I have given the correct transla- 
tion of the historian's own words, " Obuncans Hehani." 
The word is not classical, nor do I remember to have met 
nilh it elsewhere. "Obuncis pedibus " is a classical ex- 
pression, used by Ovid, tbr the clenched talons of an eagle. 
I have, therefore, conjecturi^d that the writer's meaning was 
as I have expressed it. Perhaps it means seizing, grasp- 
ing, clenching Helias. Another interpretation is, "beckon- 
ing to him with his finger." 



«w 
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Diiraculoiisly, as thi^y pretend, and whicli they Bayl 
still continues to work miracles. They call it ' 
santo volto di Lucca," and are so proud of possess- 
ing it, that it is stamped on their coin with this 
legend, ' Sanctus vultus de Luca.' " In an Italian 
book puhiished in I72I, called "// Foreetiere 1 
informato delle cose di Lurca,"" the legend is given I 
in detail at great length, with much pomp of cir-T 
cumstance. The author calls it the Holy Cros^ 9 
and says it is the Image of Jesus crucified. He | 
tells us it was made in consequence of a miraculous 4 
command given to the Nicodemus of the Gospel to! 
go to tnoiinf Cedron, and car\e that image ; where I 
he formed it under the immediate guidance of 
heaven, " Con arte divina e non sua.^ An angel 
long afterwards, by a new miracle, commanded the 
Bishop of Lucca, to go with all his clergy to Porto 
di Luni, whither it had been miraculously trans- 
ported from the Holy Land, and to bring so vast 
an acquisition to their own city : and after stating 1 
that Nicodemus had enclosed in it many precioual 
relics, which had been handled by the Most Holy J 
Virgin ; he further adds, " that as the first Chri»-I 
tians devoutly worshipped it, he is not deceivedjl 
who believes that it was also adored even by the 
Holy Virgin herself, and by our dear St. Paul, by 
St. Peter the Head of the Church, and by all the 
Apostles and Disciples who were stationed togctlier 
there." 
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There are two very curious passages in Dante, 
which refer to the superstitious veneration paid to 
this image. A sinner from Lucca is represented, 
by the poet*, as thrown into a sea of boiling pitch, 
where he tumbles and rolls over and over, in the 
dreadful flood, like a porpoise, to intimate that when 
on earth he would duck down and throw himself into 
the same posture, with his forehead on the ground, 
before the image of Lucca ; when he is assured, in 
his torments, by his triumphant foe, that his 
reliance on that relic would avail him nothing ; — 
" Here hath the holy counteoance no place." 

An oath very similar to this of William, — " By 
the Holy Face," — is used to the pcesent day in 
Spain, especially in Valencia. Its origin is found 
in one of the most engaging and affecting, but not 
on that account less unfounded legends of the 
church of Rome. How very prone are men of all 
ages to do evil that good may come, to invent or 
propagate wliat is not true, with a view of securing 
some desirable end ! How much are Christians, of 
every age, in need of being warned against attempt- 
ing to spread or uphold the truth by unhallowed 
means ! Pious frauds, though often sanctioned on 
earth, offer a direct insult to the majesty of the God 
of truth and justice. We may be sure he abomi- 
nates a falsehood, even when the man who has 
• Compare Daiite Inferno, sxi. 49., with Jutii. 13. 



CiijgBtl it diU» W uttenh m dw service of GtMl; 
^ti «c mm be equdly sorr that if ve raooot com- 
fOM Ml tmd in aav Aapurtmtmt c£ religion, or 
nanfitf', v crril pnauneatt witlmit Rfinquishing 
dw way tnuk, ihtt atamstHtce is of iUM^lf an 
iwu»KiuB, «s phn as if it woe ipolLai b; the 
tmgm «f an i M r i iL i ! praphel, that the ^Kcific 
cAffect, hcmno' deanfale, it not anendcd by Pnm- 
ofncc lo be wu^nt about by sooi means of ours, 
aid riwi h is presnaqxiai and sin in us to attempt 
it- Many nf die RaBn<^l^;sids^mi^iinhappilT 
fran )es$ vnTthr mMirc$ than mistaken seal for 
tiw Gospel, mad v« can onlv lament the depniTitv 
wlncli wobU oafky Ae id^ion of Jesus as an 
[ fcr canfiMaing idfieh. ambiiious and 
Ami cm wben we are required, 
in chanty, in tvAr the tntmtion of « l^end to 
a wdLintanticated but nisguided xesl, bowerer 
die in^iinatian may be pleased, and our iDterest 
cmtpd br the narradve. no won^ do ire reflect 
tl|Mn il «» an unhaDowed auxiliaiT to the word 
«f Ac Kwrnal and Omnipotent One, than vre turn 
frvan it in «baB>r. and pain, and mttow. Sach 
» tbe " I.ep«»d «^ the IWy Face." As our 
Mnml L.itd, »> ™as the tale, was bearing his 
tnws t(>«wds C«h«ri-. overwhdmed by the wdgfat 
«Wli pn>s«d hi* fSHil. and bent his body to the 
vw^ he stumbled thtee times. In Spain there 
aw pnnt» ivfKvscntmg this affecting scene, and 
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that the obligation of an oath was govemerl by the 
rules of arithmetical progression •.'" 

The authority on which this circumstance of 
William's cunning, and Harold's superstitious 
horror, chiefly rest, is that of the Roman de Rou, 
written, as we are told, by Robert Waice, who 
lived about fifty years after the Conquest, and was 
canon of Bayeux, Probably, the insertion of so 
much of the Roman de Rou as explains this trans- 
action will not be unacceptable. I have given, 
also, a verbal translation, the old French being, in 
many parts, obscure, and difficult to interpret with- 
out the help of annotations. 



He IlIM a whol.i I 
TliBt Huold migh 



10 rellca (.Ihe hela ie^a) 

■oflec fnll of It™. 
:Rd~Uhapnll. 



" AU the historians roproacnt Harold as having pledged 
hia solemn oath to William. Rapin says, "He made him 
BireaT on tho Gospels," but this, probably, is a mistake, for 
Simeon of Durham, to whom be refers, expressly meotiona 
the relics. Henry of Huntingdon affirms, that "he swore 
upon many and most choice relics of the gaints ;" but he 
does not odd, that William deceived him into a more 
awful oath than he thought for : nor does either Brompton, 
or Ingulphus, or William of Malmesbury, or Simeon of 
Durham. 



296 OATH OF WILLIAM RUFUS. 

priTmte churches, as a commemoration of the Holy Face of 
Lucca, which is a very ancient crucifix in the Chapel of the 
Holy Croas in the Cathedral dedicated to St. Martin at 
Lucca. A copy of the true Veronica is kept in the Cister- 
tian Nunnery at Montreuil, a present of Urban IV ., to this 
house; his sister being nun there, 1249. Some private 
writers and churches have given the name of St. Veronica 
to the devout woman who is said to have presented this 
linen cloth to our divine Redeemer, but without sufi&cient 
authority."' 



/ 



OATHS OF OFFICE. 

It must be confessed that promissory oaths, of all 
kinds, and oaths of office in particular, have the 
countenance of a very remote antiquity ; though, 
as it appears from a curious passage in the Politics 
of Aristotle', in the earliest times, whilst their 
kings were sworn in some states to be faithful in 
their high trust, other states dispensed with the 
oath. Indeed I can entertain no doubt that the 
words in the original, though differently inter- 
preted, rather imply that it was only in their 
character of judges they were sworn. The philo- 
sopher's words are these : " The kings had sove- 
reign authority as to the conduct of wars, and as 
to all such sacrifices as did not appertain exclusively 
to the priesthood ; and besides these duties they sate 
as judges in trials; and this they did, some on 
oath, and others not on oath. Their form of oath 
was the lifting up of the sceptre." 

Judges in early times always swore to discharge 
the duties of their office without fear or favour: 
we have, at least, so large a number and variety of 
individual instances, as would authorize us to draw 



' Arist. Pol. i 
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that oonclusioii alninst universally. Pollux records 
the oath nf the juilges n{ Athens, after their elec- 
tkn, which was, that they would give judgment 
ocnmiin^ to the laws in those cases on which laws 
cxiste<i, and in cases not determined hy law, tliej 
would give the most righteous judgment*. The 
Archons' oath is also preser\-ed. It ran thus, that 
" Thcv would observe the laws and administer 
justice without partiality; would never be cor- 
rupted by bribes, or if they were, (for they were 
allowed this alternative,) they would dedicate a 
statue of gold to the Delphian Apollo." This oath 
they first took in tlie royal portico, and again 
repeated it in the Acropolis. 

In Rome, also, we find that the public officers 
were admitted to their station with an oath. We 
have referred to the case of the consuls, and others, 
before, and we need not cite more instances. I 
believe we may assume it as a fact that, in Athens _ 
and in Rtmie, oaths of office were generally i 
quired. There are passages which seem to inti 
mate, more or less clearly, that judges not i 
took their oath of office on their appointment, but 
also repeated it, in the most solenm manner, at the 
very time of their giving sentence^ Clemenff- (or 
rather the writer whose work is improperly assigned 




* Pollux, lib. vtii. c. 9 and ID. 

*' ClcBL lib. i). De Conetitut. AposI 
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to Clement of Rome,) in urging upon Christians 
their imperative duty, dwells upon the care and pain- 
ful anxiety shown by the judges of this world in pur- 
suing their examination into the truth, and refers 
to the custom of the judge, before pronouncing 
sentence of death, lifting up his hands towards 
the sun, and testifying that he is innocent of the 
criminal's blood. Seneca* tells us distinctly that, 
when on the point of passing sentence, they swore 
that they gave nothing for favour or entreaty. 

Among the laws of Lombardy one provides that 
the oath of a judge shall bind him to do justice to 
the utmost of his skill and understanding, and 
neither to pervert nor defer justice for any reward 
or human favour. 

In the curious little book before referred to, enti- 
tled " The Pleasant History of the Conquest of the 
West India, now called New Spain, translated out 
of the Spanish Tongue by T. N., anno 1578," 
among other ceremonies observed at ' the corona- 
tion of the kings of Mexico,'' we find the following: 
" Upon his, the new king's, left arm they bound a 
httle bag of incense, and then brought imto him a 
chaiEng-dish of embers made of the bark of an oak- 
tree. Then the king arose, and with his own hand 
threw of the same incense into the chaffing-dish, 
and with great reverence brought the same unto 



' Senei^a, Coniiov. i 
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miraculously, as they pretend, and which they say 
Btill continues to work miracles. They call it " II 
santo volto di Lucca," and are so proud of possess- 
ing it, that it la stamped on their coin with this 
legeud, 'Sanctus vultus de Luca.'" In an Italian 
book published in I72I, calletl "II Forestiere 
infnrmato delle cose di Lucca,'" the legend is given 
in detail at great length, with much pomp of cir- 
cumstance. The author calls it tlie Holy Cross, 
and says it is the Image of Jesus crucified. He 
tells us it was made in consequence of a miraculous 
command given to the Nicodemus of tlie Gospel to 
go to mount Cedron, and carve that image ; where 
he formed it under the immediate guidance of 
heaven, " Con arte dinna e non sua." An angel 
long afterwardsj by a new miracle, commanded the 
Bishop of Lucca, to go with all his clergy to Porto 
di Luni, whither it had been miraculously trans- 
ported from the Holy Land, and to bring so vast 
an acquisition to their own city : and after stating 
that Nicodemus had enclosed in it many "precious 
relics, which had been handled by the Most Holy 
Virgin ; he further adds, " that as the first Chris- 
tians devoutly worshipped it, he is not deceived, 
who beheves that it wa-s also adored even by the 
Holy Virgin herself, and by our dear St. Paul, by 
St. Peter the Head of the Church, and by all the 
Apostles and Disciples who were stationed together 
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There are two very curious passages in Dante, 
which refer to the superstitious veneration paid to 
this image. A sinner from Lucca is represented, 
by the poet*, as thrown into a sea of boiling pitch, 
where he tumbles and rolls over and over, in the 
dreadful flood, like a porpoise, to intimate that when 
on earth he would duck down and throw himself into 
the same posture, with his forehead on the ground, 
before the image of Lucca ; when he is assured, in 
his torments, by his triumphant foe, that his 
reliance on that relic would avail him nothing ; — 
" Here hath the holy countenance do place." 

An oath very similar to this of William, — " By 
the Holy Face," — is used to the poesent day in 
Spain, especially in Valencia. Its origin is found 
in one of the most engaging and afl^ecting, but not 
on that accoimt less unfounded legends of the 
church of Rome. How very prone are men of all 
ages to do evil that good may come, to invent or 
propagate what is not true, with a view of securing 
some desirable end ! How much are Christians, of 
every age, in need of being warned against attempt- 
ing to spread or uphold the truth by unhallowed 
means ! Pious frauds, though often sanctioned on 
earth, ofFer a direct insult to the majesty of the God 
of truth and justice. We may be sure he abomi- 
nates a falsehood, even when the man who has 
• Compare Daiite Inferno, xxi. 49., with xxii. 19. 
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Others, even his associates and partners in the crime 
with which he stood charged ; and the spirit of 
Benedict's prohibition was thus entirely defeated. 
The practice of giving this collateral examination 
to the accused waa then forbidden altogether, in 
some states. 

Puft'endorf, having stated the two principal ends 
to which oaths may be and commonly are applied, 
to be either to strengthen a promise by such a 
solemn act of religion, or to open the way to clear- 
ing some fact which is at present doubtful and 
cannot be conveniendy made out any other way, 
adds, " and this diiision of oaths into promissory 
and assertatory may comprehend them all with 
regard to the two ends or uses now mentioned*." 

I am not aware of any division of oaths formally 
adopted by our Engbsh writers ; and probably 
the above simple division of Puffendorf may be 
regarded as enough for our purpose. Some of our 
oaths however embrace botli his branches. In the 
oath against Simony, for example, the first clause is 
retrospective and assertatory, the last is prospective 
and promissory, 

• Pufiend: iv. 2. 
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Ot the oaths which most frequently occur in 
European history, one class, objected to from time 
to time very solemnly, even during their general 
prevalence, and now no longer allowed by law*, 
were the oaths of purgation. When an individual 
was charged with a crime, either already committed, 
or alleged to be intended and meditated by him, he 
was often compelled to clear himself from the accu- 
sation upon oath-f-. 

One of the earhest instances of this in the christian 
church, which I have found given in detail, is quoted 
by L, A. Muratoii, in his Antiquities of Italy 
through the Middle Age8\. In the year 404, a 
disciple of St. Augustin was accused by a priest 



* Many magistrates however, even in the present day, 
sanction a practice very similar in its nature and tendency. 

t We cannot but regret to find the existence of such an 
oath. Id fanner days, even in Proteatant England. It was 
called the Oath ex officio, and waa much abused in the reign 
of Queen Elizabeth by the Commission of Inquiry appointed 
by her. Persons were bound by that oath to answer all 
questions, and nere often compelled to accuse themselves, 
or their moat intimate friend. Elit. 1584. 

X Muratori, Antiq. Ital. Med. My. Vol. iii.. Dissert. 
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which the soldiers were afterwards bound*. As 
far as I luive ever been able to ascertain the point, 
the first military oath was voluntary, and bound 
theui to obey tlieir officers, and execute their com- 
mands to the utmost of their power : and when the 
camp was formed ihey swore not to appropriate to 
themselves any of the spoil, or any property belong- 
ing to the ojuiip. Afterwards, a great variety of 
oaths were administered, as the circumstances of 
the time seemed to require. They appear to have 
been multiplied in number, and to have embraced 
a much more comprehensive promise under the 
emperors than during the republic. 

The militar<k' oatli under the Caesars bears a very 
close resemblance to that sworn by Knights of the 
Bath. The Roman warrior was sworn to " value 
the safety of Ciesar above all things." The English 
knight was thus bound-f, — '• You shall love your 
sovereign above all earthly creatures, and for your 
sovereign and your sovereign's rights and dignity 
lii-e and die," Caligula compelled his soldiers to 
add, " I hold neither myself nor my children dearer 
to me than Caius and his sistersj." The soldiers 
of Jidian took an oath, their swords held to their 
throats, that they would endure every tiling for 



" See Polybiua, \i. 21, and Livy, x: 
* Stuw's Amtals, 30th May, 1610. 
J Sueloniua, Cal. iv. 
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in others not? Is Dot Africa, also, full of the 
bodies of holy martyrs? — and yet no where there do 
we know of such things being done. For, as what 
the apostle says, all saints have not the gift of 
healing, nor have all the discerning of spirits, so 
neither is it the will of Him who divideth to every 
one severally as he will, that these things should be 
done at* all shrines of the saints." Thus, too, 
Gregory the Great declares that he had found no 
fault in a Bishop named Leo, but adds, "that nothing 
might seem to be omitted, or any doubt remain in 
our breast, over and above what was necessary, I 
compelled him to take the most solemn oaths at the 
most holy body of the blessed Peter ; which done, 
we rejoiced exceedingly that his innocence evidently 
displayed itself by this test-f." 

But a man's own oath was frequently deemed an 
inadequate guarantee of the truth, and the accuser 
required him to confirm it by the oaths of joint- 
purifiers, called Compurgators and Conjurators. 
The oath was called a greater or a lesser oath, with 
reference to the number of persons sworn. Gene- 
rally, persons of the same rank and profession, even 
of the same sex, were required to be compurgators. 
Thus, in the laws of Hoel the Good, Prince of 
Wales, it is enacted that a female, whose reputa>- 
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Balh', to every new knight, is curious in itself and 
in its circumstances. Of course it savours of a 
military, rather than a civil oath : *' The Officers 
of Anns brought them iip (the new knights) six at 
a time, the seniors first, and, having made throe 
rcvorencesf. Garter read the ensuing oath or admo- 
nition; and Norroy held the book and gave it them 
to kiss." 

" Right dear Brethren ! Great worship be this 
noble order unto every of you. You shall love and 
dread God above all things. You shall be sted&st 
in the faith of Christ. You shall love the king 
your sovereign lord, and him and his right defend 
to your power. You shall defend widows, maydens, 
and orplians in their right. You shall suffer no 
extortion as far as you may, nor sit in a place where 
any wrongful judgment shall lie given, to your 
knowledge. And of as great honour be this order 
unto you as ever it was to any of your kinne, pro- 
genitors, or others." 

After the knighthood was conferred, the knights 
being put in order, the youngest foremost, between 
his esquire and his page behind him, they proceeded 
to the chapel, and there entered, two and two, 
making reverences; but because the chapel was not 
capacious enough, they all stood before their stalls. 
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These compurgators were not called upon to 
testify to any fact, but merely that they believed 
the oath of the accused in declaring himself inno- 
cent. This was little if any thing more, in a moral 
point of view, than calling witnesses to character in 
our present courts of justice; though then justice 
was satisfied with their mere oath, and the accused 
was acquitted ; at present, oaths to character weigh 
only as probabihties against the culprifs guilt in 
cases admitting of some doubt, or in mitigation of 
punishment when discretion is left to the judge. 
Those compurgators were just as easy to be pro- 
cured then, as testimonials to character, and to an 
individual's quahfications to any office, are now, and 
were worth about as much. It is quite startling to 
find with what a total absence of scruple, numbers 
are found to testify to the character of a person, of 
whom they know httle more than his name. A 
paper is circulated, and " it is only to put your 
name;" a refusal to sign is regarded as a very 
unkind act, and as somewhat of disrespect towards 
those who patronize the candidate for one's signa- 
ture. The same observation is too generally appli- 
cable in the case of the more solenm attestation to 
character in a court of justice. It is surprising to 
see with what facility persons are brought forward 
to swear that they would not believe such a witness 
in the cause upon oath. The admission of such 
testimony against character is, I believe, much 
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discountenanced by the judges; and, whether for 
or against character, it oifers a strong temptation 
to perjury. 

But these compurgators were not always, as we 
have already seen, free from personal danger, should 
they have embarked in a losing cause. By the law 
of Hurgundy, whoever were the witnesses of one 
who fell when tried by the wager of battle were 
fined, lest, as the law states, the crime of many 
olfenders might be supposed expiable by the death 
of one. 

This system of requiring the oath of the prin- 
cipal to be confirmed by his friends, or followers, 
pervaded many of the transactions, both of public 
and of private life*. Thus, after the Emperor, 
Henry the Fifth, and Pope Pascal had inter- 
changed oaths, the Pope pledging himself not to 
anathematize Henry, and Henry binding himself 
to give a safe conduct to the Pope and his party, 
fifteen cardinals, and other dignitaries and earls, 
swear in confirmation of the Pope's oath, and eleven 
bishops and earls bind themselves by that of the 
Emperorf. This covenant was confirmed by their 
participation of the sacrifice of the mass. The Pope 
received the consecrated elements first himself, and 
subsequently (after giving the sacrament to the 

* HeinecciuB, Elem. Jar. Germ, cccxiv.' 

+ William of Malmesbury, t. 
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ministers of the altar,) he administered it to the 
Emperor in these words: — " This body of the 
Lord, which holy church preserves, bom of the 
Virgin Mary, and raised upon the cross for tlie 
redemption of mankind, we give to thee, dearest 
son, for the remission of tliy sins, and for the pre- 
servation of the peace to be confirmed, and of true 
friendship between me and thee, and the kingdom 
and the priesthood." 

A practice very analogous to the form then 
observed by Pope Pascal is still retained in some 
Protestant collegiate bodies, before the election of 
their superior. A doubt may be fairly entertained 
whether the circumstance of that solemn appeal to 
Heaven has practically the effect intended, by 
securing a better election. I can, however, enter- 
tain no doubt, that the feelings of uncertainty, of 
disappointment, or of exultation, or rivalry, or 
anger, which must sometimes be attendants upon 
such an election, and which a very advanced state 
of Christian feeling and spirit is required to banish 
altogether from the breast at those times, mark out 
the hour of a contested election as the time least 
fitted for an attendance at the Communion of the 
Lord of Peace and Love. Some, I know, are 
men of such heavenly temperament, that no feelings 
of the kind would be suffered to disturb their 
Christian frame of mind, and unfit them for that 



270 



OATHS OK COMPUROATORS. 

few ; to the 



holy sacrifice. But those men i 
generality it would spread a snare. 

This practice, however, of recaving the Sacra- 
ment as an oatli was very common. The usual 
form of words spoken by the individual who tliua 
appealed to Heaven was, " May the body of the 
Lord be my witness to-day." History records too 
many instances of the shocking prostitution of that 
most holy rite, sanctioned not only by the highest 
authority of the Church of Rome in her commands, 
but by the personal example also of those who 
assumed to themselves the title of being infallible 
guides to Cliristendom. Thus Pope Adrian, about 
the year 870, called the young King Lotharius, 
and all his train, to receive the sacrament as a 
solemn oath, in words which it is quite revolting to 
our dearest religious associations with the sanctity 
and spiritual character of that holy ordinance to 
repeat : — " If thou hast abstained from intercourse 
with her who has been excommunicated by the Holy 
See, draw near with faith, and take the sacrament 
of eternal salvation for the forgiveness of your sins ; 
but if not, dare not to approach." And, afterwards, 
he invited each of the followers present in the same 
manner, varying the words only to suit their case : 
" If thou hast not abetted Lotharius in this inter- 
course, the body and blood of our Lord Jesua Christ 
be profitable to thee to eternal life." A report was 
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industriously spread, that Lotharius and all his 
people, who, under these circumstances, took the 
sacrament, died; whilst even those, his abettors, who 
shuddered at the curse and withdrew^ scarcely 
escaped with their lives*. 

* Other instances of a similar proceeding are adduced by 
Du Cange, Art: " Eucharistia ;" where see the authorities 
for this instance. 
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PcFFEKDOKF supplies US with a good introduc- 
tion to a Section on Ordeal Oaths. " As it is just 
and right," he says, " to pay the most religious 
reverence to oaths, bo it is vain presumption to 
expect or desire that their truth or falsehood should 
be evinced by an immediate miracle; as if God 
were obliged to exercise his judicial office at the 
pleasure and humour of men. And yet this was a 
superstition which very much obtained of old, not 
only amongst the heathens, but in the ignorant and 
barbarous ages among Christians*," 

Blackstone, with others of our writers, has given 
us the forms of trial by ordeal, and the oatlis pre- 
scribed to the disputants. After expressing his 
astonislinient at the folly and impiety evinced in 
such proceedings, he very justly says, that though 
in European countries, the custom most probably 
arose from an abuse of revealed religion, yet credulity 
and superstition will, in all ages, produce the same or 
similar effects. Various forms of such superstitious 
trials, closely resembling our ancient ordeal, are de- 
scribed as still extant in Candy, by tlte late Sir John 
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D'Oyty in his Sketch of the Constitution of the 
Kandyan Kingdom*. They are chiefly used in the 
case of a disputed right to a piece of land. Solemn 
oaths are first taken by both parties of their own 
right, and that they have not used enchantments. In 
many eases, should any misfortune after the taking of 
the oath and performing the ceremony, befall either 
of the parties or their friends, or their cattle, or their 
dwelling, judgment is forthwith given against that 
party. Should no misfortune follow to either after 
the rite, the land is divided. But all these impious 
ceremonies, and all others which the whole world can 
produce from the lowest depths of heathenism, are 
not so disgraceful to human nature, nor so shocking 
to our feelings, as were those prostitutions of what 
every Christian must hold sacred, which prevailed 
through Christendom, and were practised by men 
who had the word of God in their hands and upon 
their tongue, whilst the Gospel of truth was shining 
around them, and would have enlightened them, 
had not so thick a veil of ignorance and superstition 
shut out its heavenly beams from their understand- 
ings and their heart. It is painful to dwell on these 
subjects, but I believe it is profitable to contemplate 
them, Muratori has preserved the precise form of 
the judgment of cold water, with many others; 
wlienever he makes any observations of his own, 
they show a sensible and a candid mind. " This 
* Trans. Ro^. Asiatic Soc., vol. iii. part 2. 
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is the true judgment by cold water, which St. 
Eugene and Pope Leo and the Emperor Charles 
commanded all bishops, abbots, and earls to hold 
and believe." 

" Take those men whom you wish to cast into 
the water, and conduct them to the church before 
all ; and let the priest sing the mass, and he will 
make those men offer at the mass. But when they 
come to the communion, before they conununicate, 
let the priest interrogate each with this adjuration ; 
— ' I adjure you, men ! by the Father, Son, and 
Holy Ghost, by the true Christian faith which you 
profess, and by the only begotten Son of God, and 
the Holy Trinity, and by the Holy Gospel, and 
by those relics that are in this church, that you by 
no means presume to communicate, nor approach 
this holy altar, if you have done this thing, or have 
consented and know what men have done it.' If 
the men are silent, then let the priest approach the 
altar and give the communion to all whom he is to 
cast into the water ; whilst they are receiving the 
communion let the priest say to each severally, ' Be 
this body and this blood of our Lord Jesus Christ 
received by you as a proof this day*' [of your guilt 



* Muratori directs our attention to the fact, which is well 
worthy of out observation, that this fonn must have had its 
origin in early days, before the ubo of the cup in the Sacra- 
ment was. by the order of the church of Rome, taken away 
from the laity. 
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:e]. Having fiiiislied the mass, let the 
priest himself prepare holy water, and let him take 
that water, and let them go to the place where the 
men are to undergo the trial, — and there let him 
give to them all some of the above-named holy 
water, and say to each, — ' Tliis is holy water, be it 
to thee a test of thy faith.' Afterwards let the 
pi'iest conjure* the water into which he is to cast 
them, — ' I adjure and bless thee, O water! in the 
name of God the Father Almighty, who in the 
beginning created thee, and ordered thee to minister 
to the wants of men ; who also ordered thee to be 
separated from the waters above. I adjure thee also 
by the ineffable name of our Lord Jesus Christ, 
Son of Almighty God, under whose feet the sea, 
by the element of water, offered itself to be trodden; 
who also willed himself to be baptized in the ele- 
ment of water. I adjure thee, also, by the Holy 
Ghost, at whose will the sea was divided, and the 
people of Israel passed through it dry-shod ; at 
whose invocation Elias made the iron which had 
fallen from the handle swim upon the water, — That 
thou wilt by no means receive these men, if they 
are in any point of these [charges] guilty, either by 
deed, or consent, or knowledge, or device, but wilt 
make them swim upon thee, so that there be no 

" 1 think it is quite evident that the words " to conjure, 
conjurors," &c. were derived from these superstitious prac- 
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cause nor any enchantment whicli may notbrinj 
to light. Oliey, I adjure thee by his name, whom 
every creature serves ; whom Cherubim and Sera- 
phim praise, saying, Holy, Holy, Holy, Lord God 
of Hosts, who also reigns for ever and ever: — Amen.' \ 
Also, after the conjuring of the water, let him take ( 
hold of the men who are to enter upon the trial,— I 
let him strip them of their garments, and compel ' 
each to kiss the holy Gospel, and the cross of Christ. 
Afterwards let this adjuration be given to each, ' I 
adjure thee, man; by the invocation of our Lord 
Jesus Christ, and by the judgment of cold water. 
I adjure thee by Father, Son, and Holy Ghost, 
and the undivided Trinity, and by our Lord Jesus 
Christ, and by all angels and archangels, and by 
the dreadful day of doom, and by the four-and- 
twenty elders who praise God daily, and by the 
four evangelists, Matthew, Mark, Luke, and John; 
and by the twelve apostles, and by all the saints of 
God, by martyrs, confessors, and virgins, princi- 
palities and powers, dominations and virtues, and 
hy Thrones, Cherubin and Seraphin, and all the 
secret things of heaven, and by the three children, 
Shadrach, Mesach, and Abdenago, who daily praise , 
God, and by the hundred and forty-four thousand 
who have suffered for the name of Christ; and by 
Mary, the mother of our Lord; and by all the holy i 
people of God ; and by that baptism with which ' 
the priest regenerated thee — I adjure thee, that | 
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if thou knowest of this theft, or hast heard of it, or 
carried it [the stolen thing] away, or received it 
into thy house, or were consenting and agreeing, or 
if thou ha,st a heart hardened and waxed gross, or 
art guilty, that thy heart vanish, and that the 
water receive thee not. And let nothing evil pre- 
vail against this, through," &c. The prayer — 
" Wherefore we earnestly beseech thee, O Lord 
Jesus Christ, give such a sign that, if this man is 
guilty, he be in no wise received into the water. 
Grant this for the praise, and glory, and adoration 
of thy name, that all may know that thou art tlie 
blessed God, who livest and reignest world without 
end. Amen.' Then let the priest take of the holy 
water and sprinkle every one of them, and imme- 
diately cast them into the water.'' 

Muratori tells ug that many of these forms were 
employed to detect heresies*. And he quotes 
from an ancient author an account of two suspected 
persons being brought to the trial of cold water, 
one of whom was saved, and the other condemned 
almost by the unanimous vote of those who wit- 
nessed it. At his own request, the latter was 

* Prooecilings equally ui^ustiflahle were not confined to 
times of Popery. Though stript of its fboUah superstitious 
garb, the practice of expurgation was for a. time still 
retained among Protestants. The oath "ex officio," in the 
time of Queen Blizaheth, was employed for the sarue pur- 
pose. This oath was made illegal by Statute 13, C. ii.. 
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subjected to the trial a second time, and was not 
even in the least degree allowed to sink : being a 
second time condemned, he was sentenced to the_ 
flames. Muratori's account of the rope wliich \ 
always fastened to the body, and by which the-l 
innocent i>erson was saved from drowning when hef T 
sank, may afford no improbable solution of ther' ■ 
phenomenon of (hose who did not sink. It was 
only to manage the matter so as not to give him 
enough rope, and yet deceive the bystanders. I 
cannot refrain from quoting one passage in our 
author's own words : " I pray pardon for myself, 
if I entertain a suspicion that this method of ascer- 
taining the truth was invented by a cunning rather 
than by a wise man, in order that, by an experi- 
ment not very hazardous, under the appearance of 
divine revelation, some wicked man might be 
rescued from punishment, and that it might be 
considered as a proof of his innocence, that the 
water would receive him into its bosom and not 
sustain him on its back. Men in those ages must 
have been very ignorant, and have laboured under 
a strange credulity, when, to discover the truth, 
they regarded it as a voice from heaven, that a 
tolerably weighty fellow * should sink in water.'' 

The forms for conjuring the bread and cheese in 
what our Saxon fathers called the Corsned, are 
equally impious, and, could the prostitution of the . 

* " Bene poiiderosura.'' 
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most sacred name, and of the most holy institutions 
admit of any other than serious and sorrowful 
thoughts, would border upon the ludicrous. Grate- 
ful as every reflecting inind must be for that happy 
change which has been effected in our country 
since those times of darkness ; acknowledging with 
thankful hearts our deliverance from those bonds of 
superstition which then enchained Christendom, we 
must, nevertheless, not acquiesce in our present 
advancetl state, whether of religious knowledge or 
of civihzation, as though it could admit of no 
further improvement. These superstitions have 
neither place nor name among us; but we ought to 
show our gratitude by joining hand and heart in 
promoting a steady, gradual, constant progress from 
good to better. As in the moral and religious 
government of our own minds and heart, so in the 
cultivation of the great field of society, we must 
be advancing, or we shall be retrograding; and 
with many others, whose station and talents will 
deservedly cause their sentiments to be heard, where 
I could not, without presumption, expect mine 
to reach, I am deeply impressed with the con- 
viction that our practice with regard to oaths, 
is susceptible of very great improvement indeed, 
and that the serious attention of our legislature to 
the subject is loudly called for. 




OATHS BY PROXY. 



A VEBY extraordinary custom prevailed in many j 
courts -jf Christendom, wliere the sovereign never 
took an oath in his own person ; but whcnevei 
was necessary for his promise to be confirmed by 
his oath, his courtiers, or his ambassadors, swore in 
his name and in his stead. There are many J 
curious instances of this custom preserved in I 
history. For example, Tillet (often quoted i 
Tilius), among other instances records that when 
St. Louis of France made a treaty with Henry the 
Third of England, in the year 1231, the prior of 
St. Martin's in the Fields, [Le prieur St. Martin 
des Champs] swore to the treaty in the presence of 
Louis, and on the soul of Louis. The oath was 
sworn for Henry in his presence, by one Ralph 
[Roul filz de Nicole son seneschal.] So too 
Isabella, sister of Henry the Third, was betrothed 
to the Emperor Frederic by proxy, the ambas- 
sadors swearing on the soul of the Emperor, and 
his part offering to her the espousal-ring*. It ia J 
said that the kings of France never took their oath 1 
in their own persons but once, at their inauguration; 

• Tillet, Recueii des Traictet, ii. II. 
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on all other occasions, they swore by proxy, or 
promised on iheir royal word. 

William, King of Sicily, in settling with King 
Henry the Second of England a treaty of marriage 
with his daughter, refused to take an oath person- 
ally, alleging that it was contrary to the custom ; 
and asserting that an oath sworn by others, in his 
presence, and on his soul, was equally binding*. 

Thus, too, by the laws of Germany, either party 
in a suit was allowed to swear by his proctor, a 
custom (as Heineccius explains it) originating in 
the religious scruples of ecclesiastics who sub- 
stituted others to swear on their souls-f-. This 
practice was followed by laymen, at first the more 
noble, at last the common people, so that the 
custom obtained generally of a proctor swearing by 
the soul of his client. But, adds Heineccius, im- 
plying his disapprobation of such want of gallantry 
in those middle ages, this privilege was positively 
forbidden to women. 

The practice of swearing in the name, and at the 
peril of another, was very common in England 
formerly. In the Register of the Garter J, we have 
the oath recorded which was to be taken by any 
one chosen into that illustrious body, " awora by 
his proctor." It is couched in these words : 
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A. B,, knight and proctor of the renowned prince 
(arch-duke, duke, marquess, earl, viscount, baron, 
lord, or at least knight) now of late nominated and 
elected to the most famous Soi^iety of the Order of 
St. George, on the behalf and in the name of my 
said master, with a true heart and in entire faith, 
do promise anil swear, that my said master shall 
well and faithfully observe and perform the statutes 
of this order, and all the articles of them, according 
to the import, form, and effect of them, at least so 
far as the dispensation of the sovereign shall 
moderate and declare." 

It is not generally known that this oath by 
proxy is still retained in some of our ecclesiastical 
courts in England*. It has long been disused, 
with many others, in Doctors' Commons. Is it 
reasonably retained any where ? The following is 
the form as observed in the ecclesiastical court of 
Hereford within the last seven years. 

A form of exhibiting answers by virtue of a 
special proxy through a syndic : — 

" 1st. I exhibit my special proxy for the mayor, 
&c., and I do it on my own part for tlie same 
body; and, in the name of my employers, I answer 
and believe in all things, and by all things, as to 



* 1 was not aware, till this section had boen sent to the 
press, that the form of an Oath by Proxy h Hliil retained 
atCombriilge, " when a Master of Arts in created by proxy," 
"Jurabisin animam Magiatri A,B.,&,c." 
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what is contained in the words of this my special 
proxy. 

" 2nd. And I swear by the soul of tliis my same 
employer, and by the sacred Gospel of God, that 
the answer is true according to the information of 
my employer, and the belief of my proxy, in those 
things which concern the matter in question in 
regard to the corporation, and concerning the know- 
ledge of this, my same employer, in the things 
which concern the matter in question concerning 
myself." 

This oath was taken in 1827, by a professional 
gentleman of my acquaintance. How far this 
custom, originating in superstition, and continued 
in ignorance, deserves to be authoritatively put 
down in a Christian protestant country, I trust will 
soon be made a subject, with many others, of 
serious and dispassionate inquiry. It is painful, 
though curious, to find every where, under some 
disguise or other, so many heathen customs pre- 
valent among us. Heineccius tells us that the 
custom of swearing by proxy in Germany, origi- 
nated in the scruples of ecclesiastics, but we have 
traces of it in high heathen antiquity. Xenophon, 
for example, supplies a precedent when he records 
the proposition of the Thebans to swear in the 
name of all the Boeotians*. Indeed it was the 
usual practice of the representatives ot the different 
• Xen. Hellen. lib. v., c. I. 
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§tiites to Bwear to a treaty in the name of their' 
employerB and masters. The fifth book of Thucj— 
dides (as well as other historical remains,) abounds 
with instances. 

I have recollected a passage in Livy, which 
was not present to my mind when this chapter 
was first written, hut which bears so strongly 
on the point before us, and throws so much light 
on the practice, that I cannot persuade myself to 
omit it altogether. It was about two hundred 
years before Christ, that C. Valerius Flaccus 
was elected edile ; but because he was Flamen 
DiaUs, or priest of Jupiter, he could not take 
the oaths of office ; and no magistrate elect could 
carry on the duties of his office for more than 
five days without taking those oaths. When 
Flaccus applied for a dispensation, the senate 
decreed that, if the edile would find an approved 
substitute to take the oath in his stead, the consuls, 
if they should see fit, might negotiate with the 
tribunes the matter of an appeal to the people.' 
Lucius, the edile's brother, was nominated as his 
brother's proxy, and the people passed an order, 
that it should stand just as if the edile had sworn 
in his own person*. 



* 



• Soivit 



t peiinde 



3 tedilis jurasset.— 



THE OATH OF HAROLD. 

HiSTOEY records many remarkable instances of the 
superstition with which oaths were sonaetimes taken 
on relics. One, which is represented in our frontis- 
piece, is by no means among the least interesting ; 
whilst it tends to confirm what is constantly forcing 
itself upon our mind, that all attempts to make the 
religious obligation more binding, whether by the 
multipUcation of oaths, or by adding to the super- 
stitious circumstances attending them, are baffled 
entirely when the principle of upright dealing is 
absent. The guilt of the perjurer may, indeed, be 
enhanced, just as a person who wilfully repeats 
again and again a bare falsehood may be considered 
guilty of more deliberate sin ; but the value of the 
pledge is not proportion ably increased. The scene 
represented in the frontispiece is taken from the 
Bayeux tapestry, a very extraordinary production, 
describing successive events in Harold's and Wil- 
liam's career; and, not without a considerable 
degree of probability, referred to the skill and 
industry of the Conqueror's queen. It is still pre- 
served in the cathedral of Bayeux, in Normandy. 
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I copy the following description of the piece from 
Tuexeh's Hintory of the Anyh Saxons. '* Wil- 
liam appears without armour, on his throne, with a 
sword in his left hand extended. Near this are 
two repositories of relics: Hartild is between them, 
with a hand on each." [In this particidar, I 
cannot help thinking that Mr. Turner is mistaken. 
The case next William, on whicli is Harold's right 
hand, is, I think, undoubtedly a repository of 
relics. Two handles, projecting at each end, seem 
to imjjly that it was a moveable case. But that on 
which HarDld''s left hand is laid, is, I think, an 
altar : there are, apparently, steps at its base, whilst 
it has no handles. And this would correspond 
more exactly and literally, I think, with the 
account in the Roman de Ri'u.] " The inscription 
is, 'Heee Harold swears to Duke William.' 
The hiBtorians state that Harold swore to promote 
William's accession to the throne of England, 
on Edmund's [he moans Edward's] death; to 
marry hia daughter; and to put Dover into his 
power. Some other authorities mention that Wil- 
liam, after Harold had sworn, uncovered the re- 
positories, and showed him on what relics he had 
pledged himself: and Harold saw with alarm their 
number and importance. If this be true, these two 
great warriors were, at least in their religion, men 
of petty minds ; or they would not have belie%'ed 
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that the obligation of an oath was governed by the 
niles of arithmetical progression*." 

The authority on which this circumstance of 
William's cunning, and Harold's superstitious 
horror, chiefly rest, is that of the Roman de Sou, 
written, as we are told, by Robert Waice, who 
lived about fifty years after the Conquest, and was 
canon of Bayeux. Probably, the insertion of so 
much of the Roman de Rou as explains this trans- 
action will not be unacceptable. I have given, 
also, a verbal translation, the old French being, in 
many parts, obscure, and difficult to interpret with- 
out the help of annotations. 
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" All the historians represent Harold as having pledged 
his solemn oath to William. Rapin says, "He made hira 
snear on the Gospels," but this, probably, is a mistake, for 
Simeon of Durham, to whom he refers, expressly mentions 
the relics. Henry of Huntingdon affirms, that " he swore 
upon many and most choice relics of the saints ;" but he 
does not add, that William deceived him into a mote 
awful oath than he thought fbr : nor docs either 
or Ingulphus. or William of Malmesbury, or 
Durham. 
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OuK English chroniclers represent William Hufus, 
on every occasion on which he used strong lan- 
guage, as employing an oath, "By St. Luke's 
face.'" Rapin and others call it his favourite oath. 
This is a very curious mistake, originating in a 
mistranslation of the Latin phrase of some ancient 
historian, probably Eadmer, or William of M almes- 
bury. " He swore," say they, " per vultum de 
Lucca," by the face of, or at Lucca, without the 
shadow of a reference to the Evangelist. The 
inquiry into this curious fact opens a passage of 
English history more fully than it is usually 
presented to us, and leads us to matter also of 
general interest; a circumstance which, I trust, may 
suggest a sufficient apology for this digression. 

William the Second was a very headstrong and 
irreligious man, reckless of Providence, with un- 
governable passions, self-willed, blind to danger, 
and regardless of duty. On one occasion of his 
employing the oath in question, these qualities 
showed themselves so prominently, and they so 
clearly develope the character of the man, that 
I take leave to insert the narrative more at length 
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than the bare explanation of his oath might re- 
quire*. The king was in the full enjoyment of a 
hunting-parly when a messenger, from beyond sea, 
brought him tidings that a town which had lately 
fallen into his hands was besieged by the enemy. 
Instantly, equipped as he was for the chase, he 
tume<l his horse's head, and made for the sea. 
On his attendants' suggesting tlie propriety of 
waiting till his forces could be collected and mar- 
shalled, he scornfully replied, " I shall see who 
will follow me. Think ye I shall not have an 
army P" He arrived at the coast almost alone. 
The wind was contrary, the weather stormy, and 
the sea in dreadful agitation. Resolved to pass 
over at the moment, when the mariners remonstrated 
and implored him to wail for a less foul sea and 
sky, he exclaimed impetuously, " I never yet 
heard of a king perishing by shipwreck; loose the 
cables, I say, instantly. You shall see the elements 
conspire in their obsequiousness to me.'' William 
crossed in safety, and the first rumour of his 
landing scattered the besiegers. A leading man 
among them, one Helias (the Earl of Flesche, his 
competitor for the Earldom of Maine), was taken 
prisoner, and brought before the king, who saluted 
him with a jeer, " 1 have you, master." To this 
his high-minded captive (whom as the historian 
remarks, his imminent danger could not teach pru- 
* Badmer, i., 124. 
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dence or humble language,) replied, " It was by 
mere chance you took me; if I could escape, I 
know what I would do." Upon this William, 
almost beside himself with rage and fury, clenching 
hisfist at Hdias, exclaimeil, " You rascal ! What 
would you do ? Begone ! away ! fly !" and " By 
the face of Lucca (per vultum de Lucca) if you 
conquer me, I will make no terms with you for this 
free pardon*." 

The Face of Lltca. 
In consequence of different legends of " The 
Holy Face" existing in the Church of Home, I 
was for some time under a mistake as to the real 
origin of this oath. " The Face of Lucca," how- 
ever, by which William swore, was undoubtedly a 
crucifix in that town. Butler in a note, on the life 
of St. Veronica of Milan, calls it a very ancient 
miraculous crucifix, in the Chapel of the Holy 
Cross in the Cathedral dedicated to St. Martin. 
Lord Lyttelton says, " There is at Lucca, in Tus- 
cany, an ancient figure of Christ brought there 

" I know not whether I have given the correct transla- 
tion of the historian's own words, "Obuncans Heliam." 
The word is not classical, nor do I remember to have met 
with it elsewhere. "Obuncis pedibus" is a olaasical es- 
pression, used by Ovid, for the clenched talons of an eagle. 
I have, therefore, conjectured that the writer's meaningwas 
Bs I have expressed it. Perhaps it means seizing, grasp- 
ing, clenching Hellas. Another interpretation is, "beckon- 
ing to him with his finger." 
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miraculously, as they pretend, and which they say 
Btill continues to work miracles. They call it " II 
santo volto di Lucca," and are so proud of jx>ssess- 
ing it, that it is stamped on their coin with this 
legend, 'Sanctus vultus de Luca.'" In an Italian 
book published in 1721, called "// Forestiere 
informato delle cose di Lucea,"" the legend is given 
in detail at great length, with much pomp of cir- 
cumstance. The author calls it the Holy Cross, 
and says it is the Image of Jeaus crucified. He 
tells us it was made in consequence of a miraculous 
command given to the Nicodemus of the Gospel to 
go to mount Cedron, and car^e tliat image ; where 
he formed it under the immediate guidance of 
heaven, " Con arte divina e non sua.*" An angel 
long afterwards, by a new miracle, commanded the 
Bishop of Lucca, to go with all his clergy to Porto 
di Luni, whither it had been miraculously trans- 
ported from the Holy Land, and to bring so vast 
an acquisition to their own city : and after stating 
that Nicodemus had enclosed in it many precious 
relics, which had been handled by the Most Holy 
Virgin ; he fiu-ther adds, " that as the first Chris- 
tians devoutly worshipped it, he is not deceived, 
who believes that it was also adored even by the 
Holy Virgin herself, and by our dear St. Paul, by 
St. Peter the Head of the Church, and by all the 
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There are two very curious passages in Dante, 
which refer to the superstitious veneration paid to 
this image. A sinner from Lucca is represented, 
by the poet*, as thrown into a sea of boiling pitch, 
where he tumbles and rolls over and over, in the 
dreadful flood, like a porpoise, to intimate that when 
on earth he would duck down and throw himself into 
the same posture, with his forehead on the ground, 
before the image of Lucca ; when he is assured, in 
his torments, by his triumphant foe, that his 
reliance on that reHc would avail him nothing : — 
" Here hath the holy countenance no place." 

An oath very similar to this of William, — " By 
the Holy Face," — is usetl to the pcesent day in 
Spain, especially in Valencia. Its origin is found 
in one of the most engaging and affecting, but not 
on that account less unfoimded legends of the 
church of llome. How very prone are men of all 
ages to do evil that good may come, to invent or 
propagate what is not true, with a. view of securing 
some desirable end ! How much are Christians, of 
every age, in need of being warned against attempt- 
ing to spread or uphold the truth by unhallowed 
means ! Pious frauds, though often sanctioned on 
earth, offer a direct insult to the majesty of the God 
of truth and justice. We may be sure he abomi- 
nates a falsehood, even when the man who has 

* Compare Dante Infemo, xxi. 49., with xxii. 19. 
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called, " The three Falls." On one of these 
moments of anguish, a female from Verona, with 
an aiFecdonate desire to relieve his sufieiing, wiped 
his face with a handkerchief, thrice folded : an exact 
image of his countenance wasi left impressed on each 
of the three folds. One of these the people in 
Valencia pretend to be still kept in a cathedral of 
their own, exhibiting it on certain holy days with 
much ceremonial solemnity. And hy this "holy 
face" they swear*. 

* There are various discrepancies in the details of this 
legend. Whilst some persons assure us that the etymology 
of Veronica from Vent Iconica is an after-thought, not 
worth notice, and that the most correct legend represents 
the female as having been a virgin from Verona, others con- 
sider this latter oceonnt as totally erroneous, having its origin 
only in an ignorant confusion of natues a.ud circuoistances. 
I heUeve, however, it is very current in Spain. I have 
thought it best to add the note of Mr. Butter; "St. Veronica 
of Milan, 14!)7. Tho print of the holy face of our Saviour 
on a linen cloth is kept at St. Peter's church at Rome, 
with singular veneration. It is mentioned in an ancient 
ceremonial of that Church, 1143. It was called Veronica, 
or true image of our Lord's face, from Vera and Iconica, 
the word used by St. Gregory of Tours, from the Greek 
word Icon. Some modems imagine, that it served at the 
burial of our Lord ; others say, that a devout woman wiped 
his face with it, when he was tainting under the load of bis 
cross going to Calvary. In some particular missals, as in 
that of Mentz, 1J!I3, among the votive masses is one, ' De 
sancta Veronica sen Vultu Domini,* in the same manner as 
there is a mass 'On the Cross.' Such devotions are 
directed to honour our Lord with a remembrance of this 
relic, memorial, or pledge. From thisolBce of the Veronica 
is taken an anthem and prayer which are said in some 
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private churchea, as a commemoration of the Holy Face of ' 
Lucca, which is a very ancient cmciSx in the Chapel of the 
Holy Cross in the Cathedral dedicated to St. Martin at 
Lucca. A copy of the true Veronica is kept in the Cister' 
tian Nunnery at Montreuil, a present of Urban IV., to this 
house; his sister being nun there, 1249. Some private 
writers and churches have given the name of St. Veronica i 
to the devout woman who is said to have presented this 
linen cloth to our divine Redeemer, but without sufficient ' 
authority,"* 



OATHS OF OFFICE. 

It must be confessed that promissory oaths, of all 
kinds, and oaths of office in particular, have the 
countenance of a very remote antiquity ; though, 
as it appears from a curious passage in tlie Politics 
of Aristotle", in the earliest times, whilst their 
kings were sworn in some states to be faithful in 
their high trust, other states dispensed with the 
oath. Indeed I can entertain no doubt that the 
words in the original, though differently inter- 
preted, rather imply that it was only in their 
character of judges they were sworn. The philo- 
sopher's words are these : " The kings had sove- 
reign authority as to the conduct of wars, and as 
to all such sacrifices as did not appertain exclusively 
to the priesthood ; and besides these duties they sute 
as judges in trials; and this they did, some on 
oath, and others not on oath. Their form of oath 
was the lifting up of the sceptre." 

Judges in early times always swore to discharge 
the duties of their office without fear or favour: 
we have, at least, so large a number and variety of 
individual instances, as would authorize ua to draw 



• AriBt Pol. i 



